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BRIEF DEFENDING THE PATIENT PROTECTION AFFORDABLE 
CARE ACT 2010 & THE HEALTH CARE AND EDUCATION 

RECONCILIATION ACT 2010 
 

Mr. Chief Justice and Associate Justices of the Supreme Court, we the United States 

government submit this brief in defense of the Patient Protection Affordable Care Act 

2010 & The Health Care and Education Reconciliation Act 2010, which will be 

addressed going forward as the Health Care law. The law in question has been challenged 

on the following grounds:  

1- Individual mandate being a violation of the Commerce Clause Article 1 section 8 

a. Activity vs. Inactivity  

b. The Individual Mandate’s Minimum Coverage Provision is Unconstitutional 

c. The tax under the Individual Mandate is a penalty not a tax which is 

unconstitutional.  

d. The 10th Amendment is being violated 

2- The Medicaid extension is a violation to states rights and sovereignty and places 

undue burden on the several states finances.  

The grounds that the law has been challenged on are ones of that have been settled on in 

pervious case law, and the decision handed down by Judge Roger Vinson of the United 

States District Court for the Northern District of Florida that declared the law 

unconstitutional using rationale and precedents that was based in pre-New Deal case law, 

which were all overturned.  

So here are our arguments: 
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1- Congress does in fact have contain the authority to enact legislation such as the 

Health Care law under the Commerce Clause and the Necessary and Proper 

Clause 

2- The Congress’ power to tax is protected under Article 1 of the Constitution  

3- The Medicaid extension argument is null and void  

 

 

Congress does in fact have contain the authority to enact legislation such as the 
Health Care law under the Commerce Clause  
 

 The Individual Mandate in the Health Care law, mandates that all in the United 

States be covered with the minium amount of health insurance. If a person fails to get 

covered he or she will incur a tax. Judge Vinson and the opponets of the law says that this 

falls under Congress regulating activity verus inactivity, which is unconstitutional. 

However, Congress is operating under the authority given to it under the Commerce 

Clause. The Commerce Clause found in Article 1 section 8 Clause 3 states, “The 

Congress shall have Power To regulate Commerce with foreign Nations, and among the 

several States, and with the Indian tribes…” The argument of inactivity versus activity is 

an argument that is one of self-deception. It is self-deceptive because when arguing this 

you will assume that there are people who will never need to visit the doctor for a regular 

visit or there are people who will be immune to all times of illness and is invincible of 

getting into an accident of some sort. So everyone is active to some degree in the health 

sector of commerce. The idea of inactivity, is regulated by the Federal government in 

many other ways, that includes: selective service registration, if a male who reaches the 
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age of 26 fails to register with selective services he will be illegible to participate in any 

federally sanctioned program, subjected to pay a $250,000 fine or spend 5 years in a 

federal prison.  The Courts also have rejected the idea of inactivity and activity:  

It is pure semantics to argue that an individual who makes a choice to forego 
health insurance is not “acting,” especially given the serious economic and health-related 
consequences to every individual of that choice.  Making a choice is an affirmative 
action, whether one decides to do something or not do something.  To pretend otherwise 
is to ignore reality. (Mead v. Holder, 2011 WL 61139, *18 (D.D.C.  Feb. 22, 2011). 
 

 Buying health care insurance and not buying it, is an economic activity that 

affects interstate commerce in the aggregate and Congress has the power to regulate it, 

this is something that was backed up in United States v. Morrison, 529 U.S. 598 (2000). 

Not buying insurance affects the aggregate in the following way: if a person without 

health insurance were to go into the emergency room to be seen by the nurses and 

physicians, he or she by law is mandated to be seen regardless of health insurance. The 

person seen may not be able to pay the medical bill they have acquired because of that 

the doctors, nurses, hospitals, and insurance companies will have to write that off as a 

loss and be forced to raise prices on those with insurance, that aggregately affects the 

economy. In other words, the health care economy is an interlinked economic system, 

what one person does effects the industry as a whole. A person not participating in the 

health care system is one of fantasy and impossibility.  

The Individual Mandate’s Minimum Coverage Provision is protected under the 
Necessary and Proper Clause of the Constitution 

 

It is necessary and proper for the Congress to make sure that the minimum 

coverage is had to protect the overall economy.  Justice Scalia backs up this claim 

“regulate even those intrastate activities that do not substantially affect interstate 
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commerce” as well as “noneconomic local activity” where necessary to make a regulation 

of interstate commerce effective.”  Raich, 545 U.S. at 35, 37 (Scalia, J., concurring). To 

understand why the reasoning to as why the provision is protected under said clause you 

must understand the spirit of the clause itself. The Necessary and Proper Clause is 

established and supported by numerous precedents, the reason for the clause is to give the 

Congress authority to legislate how they deem necessary and proper their enumerated 

powers McCulloch v. Maryland 17 US 316 (1819). In this case the enumerated powers 

being legislated is the Commerce Clause, the Health Care law is a law regulating the 

Health Care industry as a whole, an industry that is approximately 1/6th of the GDP. 

Health Care is an industry that conducts commerce across state lines, thus it is under 

Congressional authority. If there were no minimum coverage provisions within the law, 

the regulation would be fruitless.  

True, Health Care per se is not mentioned in the Constitution, but it is interstate 

Commerce so it does not fall under the Tenth Amendment of the Constitution. In United 

States v. Comstock, 130 S. Ct. 1949, 1957 (2010), Justice Kennedy set three tests under 

which the Necessary and Proper clause becomes null and void under the Tenth 

Amendment:  

a. The National Government demands that a State use its own 

governmental system to implement federal commands 

b. The National Government relieves the States of their own primary 

responsibility to enact laws and policies for the safety and well being 

of their citizens 

c. The exercise of national power intrudes upon functions and duties 

traditionally committed to the State 

Under those three tests, the Health Care law does not fall under any of those three tests.  
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The Individual Mandate’s Tax Provision is Constitutional  

 The tax is only imposed on an individual who does not purchase the minimum 

required coverage of health insurance, and the tax is seen as one that is for health 

insurance purposes, which is something the Congress already does. The tax also falls 

under the Internal Revenue Code under the income tax provision. The way the tax works 

is, if a person does not purchase insurance, they will have to pay $695 or 2.5% of their 

income whichever is higher. The opponents of the provision call the provision to be a 

penalty not a tax. It is not a penalty under a sole technicality, it is collected under the 

income tax section of the IRS code also, and the government already taxes wages for 

health care purposes already. The Medicare tax is 1.45%, and the law requires that we 

pay it for the health insurance program for seniors. The giving of tax credits also can be 

disputed on the side of devils advocate, and both are Constitutionally proper, and 

ultimately the provision is there to provide for the “general welfare of the United States,” 

which is under the Taxation Clause Article 1 section 8 clause 1.  

The Medicaid Extension Argument, saying it is an intrusion on states’ rights is Null 

 Medicaid is a shared program between the federal government; the program is 

also optional when it comes to the states. Meaning if states do not want to participate in 

the program, they can opt out. The federal government on the other hand picks up the 

majority of the costs when it comes to the program and the states picking up the costs 

based on their population and wealth. The argument amongst some states is that the 

provision on Medicaid expansion will have a negative effect on their budgets. This 

argument is unfounded because one, the federal government will pick up 100 percent of 

the cost for two years after then 90 percent. Secondly, the states are the ones who sets the 
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regulations on who is eligible for the program, so, in states like California, New York, 

and Massachusetts they have more liberal regulations meaning that the people the 

program has been expanded to are already likely to be covered under current regulation; 

they will just receive more federal money just in case. On the other hand, states like 

Texas and Alabama who have strict regulations concerning Medicaid would receive, 

federal money to cover those being added to the rolls of Medicaid1. In that case the effect 

on budgets would be positive, none, or very small to where it would something that could 

be handled without any major altering to finances within the state. After all the states are 

not obligated to be apart of the program, so the argument that it would be negative on 

their budgets is preposterous. If the states had been obligated then, their would have been 

an argument to be had.   

Conclusion 

We ask the Court to rule the Patient Protection Affordable Care Act 2010 & The Health 

Care and Education Reconciliation Act 2010 as Constitutional under the said rationales, 

reversing the decision. The Health Care law is protected Commerce Clause because it 

constitutes as interstate commerce. The Necessary and Proper Clause governs the 

authority to which Congress placed the minimum coverage provision, if it were not for 

this provision the regulations placed with in the bill would be null and void or be seen as 

ineffective because of various loop holes absent because of the missing provision. The 

states saying that their authority is being trumped when it comes to health care, because 

health care is not mentioned as a power or right given by the Constitution is null under 

the test given by Justice Kennedy is Comstock. The federal government’s right to tax and 
                                                
1 “Health care law fact check: Medicaid, health spending, and abortion myths and missteps” N.C. 
Aizenman and Julie Appleby, Washington Post. October 2010.  
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the already existing taxing of wages for health care purpose and the fact that the tax under 

the Individual Mandate will be taken out of the income tax, makes it a tax not a penalty; 

allowed under the Taxation Clause of the Constitution.  Finally, because the states are 

allowed to opt out of Medicaid, the argument of the extension being harm to their budgets 

is null.  
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