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UNITED STATES DISTRICt COURT 

DISTRICT OF CONNECTICUT 

KATHRYN KELLY CIVIL ACTION NO. 
3:01 CV01591 (JCH) 

vs. ~ 
YALE UNIVERSITY OCTOBER 26, 2001 

AMENDED COMPLAINT 

1. This is an action for money damages, injunctive and 

declaratory relief to redress the violation by the defendant of rights 

secured to the plaintiff by 20 U.S.C.A. § 1681 ("Title IX") and by the law 

of the State of Connecticut. The defendant Yale subjected the plaintiff 

to gender discrimination and to a hostile, intimidating and offensive 

educational environment within programs and activities receiving 

Federal financial assistance. 

2. Jurisdiction of this court is invoked under the provisions of 

Sections 1331, 1343 and 1367(a) of Title 28 and Section 794 of Title 29 of 

the United States Code. 

3. At all times mentioned in the instant complaint, the plaintiff, 

Kathryn Kelly, was a student enrolled in the Yale Divinity School of the 

defendant University. The plaintiff is female. 
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4. At all times relevant to this action, the defendant Yale 

received Federal financial assistance for its activities in and through its 

Divinity School described above. 

5. On or about October 18, 1999, the plaintiff was violently 

sexually assaulted by a fellow student of the defendant university, on 

the premises of the defendant University. The plaintiff's attacker is 

male. 

6. Immediately after the sexual assault, the plaintiff informed the 

agent of the defendant Yale Health Services of the rape. Yale Health 

Services instructed the plaintiff to proceed immediately to Yale-New 

Haven Hospital. 

7. At Yale-New Haven Hospital, the plaintiff underwent an 

examination related to the sexual assault. A State of Connecticut 

Sexual Assault Medical Report was completed with the full 

cooperation of the plaintiff, and all required medical tests were 

performed. The name of the assailant was provided by the plaintiff. 

8. At Yale-New Haven Hospital, the plaintiff gave a statement to 

the Yale University Police Department. Thereafter, the plaintiff gave 

both an oral and taped statement to the Yale Police, and 

photographs of the plaintiff's bruises and scratches were provided to 
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them. The name of the assailant was again provided by the plaintiff. 

9. On or about October 19, 1999, the plaintiff requested that the 

defendant provide assistance and protection to her in redress of the 

sexual harassment and assault suffered by her on the campus of the 

defendant, and to provide her with a safe and secure environment to 

continue her studies. The name of her assailant was once again 

provided to the defendant. 

10. On October 25, 1999, the plaintiff filed a formal written 

complaint about the sexual assault with the defendant, articulating the 

incident and circumstances of the assault in painful and graphic 

detail. Therein, the plaintiff informed the defendant of the severe 

effect that the brutal rape has had upon her, her ability to engage in 

and continue her studies, or even to return to the location on campus 

where the assault occurred. 

11 . In her written complaint, the plaintiff made specific requests 

of the defendant to insure no further contact with her assailant, 

including removing him from a class in which both she and the 

assailant were enrolled. The defendant ignored the plaintiff's requests. 

12. Thereafter, the defendant took affirmative steps to dissuade 

the female plaintiff from pursuing disciplinary action and criminal 
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charges against her male assailant. 

13. After filing her complaint, the plaintiff approached Jann 

Weaver, the dean of students of the defendant, requesting that the 

matter be reviewed by the defendant's Disciplinary Committee. 

Weaver would not do so, and indicated threateningly that seeking this 

protection would set back the progress of the defendant's addressing 

the plaintiff's complaint. A warning of "Be careful" was issued by 

Weaver related to the pursuit of administrative and criminal sanctions 

against the male student assailant. 

14. Weaver also informed the plaintiff at this time that the 

complaint review process was stalled, as the reviewing committee was 

being "reassembled". 

15. On numerous occasions thereafter, the plaintiff requested 

that the defendant provide her with a safe and secure learning 

environment, including living quarters. The defendant consistently 

refused, ignored or failed to act upon the plaintiff's requests. 

16. During this time, the plaintiff informed the defendant that her 

studies were in jeopardy, and the plaintiff's plans to enter into a course 

of study for her Ph.D. were gravely threatened. 

17. The plaintiff was promised by Weaver that she would 
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contact the Academic Dean of the defendant to organize a plan 

which would protect the plaintiff's academic status. This was never 

done. 

18. On November 10, 1999, Weaver instructed the plaintiff to stall 

the criminal proceedings against the male assailant. The plaintiff 

refused. 

19. On or about November 11, 1999, without the knowledge or 

consent of the plaintiff, the defendant indefinitely suspended 

proceeding upon the plaintiff's complaint entirely. 

20. Thereafter, members of the student body prepared and 

distributed a flyer relating the defendant's refusal to act upon the 

plaintiff's complaint, causing the resumption of the proceeding. 

Despite its resumption, the defendant intentionally withheld written 

statements of the assailant from the plaintiff, while providing her written 

statements to him. 

21. On or about November 16, 1999, the defendant informed 

the plaintiff that she would be provided academic accommodations, 

and have until the conclusion of the spring, 2000 semester to decide 

upon her course of action. Despite this false assertion, the plaintiff was 

placed on Academic Probation on March 23, 2000. 
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22. On November 19, 1999, the defendant held an open forum 

for students of the University. Without the knowledge or consent of the 

plaintiff, intimate, personal, confidential and highly embarrassing 

details of the assault upon the plaintiff were published by the 

defendant to all assembled. 

23. The statements of the defendant were defamatory, 

portrayed the plaintiff in a false light and were improperly released in 

violation of confidentiality requirements. 

24. The actions of the defendant described herein were taken to 

protect itself and the assaultive male student, to the derogation of the 

rights, health, safety and education of the plaintiff. The actions of the 

defendant in responding to the male assaulter and the female victim 

were disparate. 

25. The actions of the defendant described herein constitute 

offensive gender-based conduct sufficiently severe so as to create an 

objectively hostile or abusive educational environment, and were 

subjectively perceived as such by the plaintiff. 

26. The defendant knew or should have known of the 

harassment, and failed to take steps reasonably calculated to prevent 

or end it. 
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27. The defendant failed, refused or neglected to protect the 

plaintiff from sexual assault by a fellow student on the premises of the 

defendant. 

28. The defendant exhibited deliberate indifference to the 

plaintiff. 

29. The conduct of the defendant described above was 

extreme and outrageous and carried out with the knowledge that it 

probably would inflict extreme emotional distress upon the plaintiff. 

30. As a direct and proximate result of the acts and omissions of 

the defendant described above, the plaintiff suffered severe 

emotional distress and extreme economic loss. 

31 . The acts and omissions of the defendant described above 

constitute violation of 20 U.S.C.A. § 1681. 

32. The acts and omissions of the defendant described above 

also constituted the intentional and negligent infliction of extreme 

emotional distress, defamation, negligence and breach of contract by 

the defendant, pursuant to the provisions of Connecticut law which the 

plaintiff invokes under this court's supplemental jurisdiction. 

WHEREFORE, the plaintiff claims judgment against the defendant 

as follows: 
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A. Injunctive relief; 

B. Declaratory relief; 

C. Compensatory damages; 

D. Punitive damages; 

E. Attorney fees and the costs of this action; 

F. Such other relief as this court shall consider to be fair 

and equitable. 

CLAIM FOR JURY TRIAL 

The plaintiff claims trial by jury of all issues in this case as to which 

jury trial is available. 

BY: I A~ :;;>..c= 
S. PALMIERI 

51 Elm Street 
New Haven, CT 06510 
(203) 562-9931 
Federal Bar No. ctl436l 
Her Attorney 
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CERTIFICATION 

This is to certify that a copy of the foregoing was mailed, first 

class mail, postage prepaid, on October 30, 2001, to the following 

counsel of record: 

Bruce Matzkin, Esq. 
Delaney, Zemetis, Donahue, Durham & Noonan 
7 41 Boston Post Road, #306 
Guilford, CT 06437 
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Defendant -

DEFENDANT'S LOCAL RULE 9(c}(ll STATEMENT 

The defendant, Yale University, contends that there are no genuine issues to be tried 

with respect to the following facts: 

1. Following the plaintiffs filing of a formal written complaint on October 25, 

1999 with the Yale Divinity School Sexual Harassment Committee alleging that a fellow 

student, Robert Nolan, had sexually assaulted her, the Committee immediately began 

implementing its written Grievance Procedures for Complaints of Sexual Harassment. 

2. In accordance with the written Grievance Procedures, the Committee 

investigated the plaintiffs allegations, held a hearing, and submitted a written report of its 

findings and recommendations to YDS Dean Richard Wood on December 2, 1999, 38 days 

after the plaintiff filed her complaint and well within the two-month timeframe specified in the 

written Grievance Procedures. 

3. The Committee stated in its report to Dean Wood that it found that Mr. Nolan 

DELANEY, ZEMETIS, DONAHUE, DURHAM & NOONAN, P.C. 
CONCEPT PARK • 741 BOSTON POST ROAD 

GUILFORD, CONNECTICUT 06437 
TEL: (203) 458-9168 • FAX: (203) 458-4424 

JURIS NO. 415438 

·--~ 

_____ / 
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had committed a sexual violation, and recommended that he be required to take a leave of 

absence and not be allowed to reapply until the 2002-03 academic year. Dean Wood 

subsequently notified the plaintiff and Mr. Nolan in writing that he had accepted the 

Committee's findings and recommendation. 

4. Following the fall semester of 1999, Mr. Nolan never again attended YDS 

while the plaintiff was still enrolled there. 

5. Following the plaintiff's submission of her complaint to the Committee, she 

was not subjected to any further harassment. 

6. YDS has no policy of protecting male students accused by female students of 

sexual harassment, nor can the plaintiff produce evidence to the contrary. 

2 

THE DEFENDANT 
YALE UNIVERSITY 

BY: fl~ 
Patri'Ck M. Noonan (#ct00189) 
Bruce Matzkin (#ct22980) 
Delaney, Zemetis, Donahue, 

Durham & Noonan, P .C. 
7 41 Boston Post Road 
Guilford, CT 06437 
(203) 458-9168 
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CERTIFICATION 

This is to certify that a copy of the foregoing was mailed, postage prepaid, on the 

above-written date, to: 

William S. Palmieri, Esquire 
Williams & Pattis 
51 Elm Street 
New Haven, CT 06510 

SJ?~dii-u~ 
Patrick M. Noonan 

3 
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KATHRYN KELLY 

Plaintiff 

vs. 

CNIL ACTION NO. 

3o1cvowcHJ 

YALE UNIVERSITY November 13,2001 

Defendant 

ANSWER 

For its answer to the plaintiffs Amended Complaint dated October 26, 2001, the 

defendant, Yale University, states as follows: 

1. The defendant admits that this is an action for money damages, injunctive and 

declaratory relief. The defendant denies the remaining allegations contained in this paragraph. 

2. The defendant admits that the court has jurisdiction over the plaintiffs Title IX 

claim. 

3-4. The defendant admits the allegations contained in these paragraphs. 

5. The defendant is without knowledge or information sufficient to admit or deny 

the allegations contained in this paragraph. 

6. The defendant admits that she informed Yale University Health Services that she 

had been raped, and that Yale University Health Services instructed the plaintiff to go to Yale-

New Haven Hospital. 

7. The defendant is without knowledge or information sufficient to admit or deny 

the allegations contained in this paragraph. 

DELANEY, ZEMETIS, DONAHUE, DURHAM & NOONAN, P.C. 
CONCEPT PARK • 7 41 BOSTON POST ROAD 

GUILFORD, CONNECTICUT 06437 
TEL: (203) 458-9168 • FAX: (203) 458-4424 

JURIS NO. 415438 
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8-9. The defendant is without knowledge or information sufficient to admit or deny 

the allegations contained in paragraphs 8 and 9. 

10. The defendant admits that the plaintiff filed a formal written complaint on 

October 25, 1999, and refers to that document for the contents thereof. 

11. The defendant denies that it ignored any requests made by the plaintiff, and refers 

to the written complaint for the contents thereof. 

12-19. The defendant denies the allegations contained in paragraphs 12 through 18. 

20. The defendant admits that students prepared a flyer concerning the plaintiffs 

complaint and the defendant's handling of it, but denies that this had any impact on the 

defendant's proceedings on the plaintiffs complaint. The defendant denies that it "intentionally 

withheld written statements of the assailant from the plaintiff, while providing her written 

statements to him." At all times, the defendant acted in accordance with its written Grievance 

Procedures. 

21-32. The defendant denies the allegations contained in paragraphs 21 through 32. 

2 

THE DEFENDANT, 
YALE UNIVERSITY 

BY:\?u~~ ~A~ 
Patrick M. Noonan (#ct00189) 
Bruce Matzkin (#ct22980) 
Delaney, Zemetis, Donahue, 

Durham & Noonan, P.C. 
7 41 Boston Post Road 
Guilford, CT 06437 
(203) 458-9168 
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This is to certify that a copy of the foregoing was mailed, postage prepaid, on the 

above-written date, to: 

WilliamS. Palmieri, Esquire 
Williams & Pattis 
51 Elm Street 
New Haven, CT 06510 

~kl<>£uh~~ 
Patrick M. Noonan 
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UNITED STATES DISTRif~tQT 
DISTRICT OF CONNECTICUT 

KATHRYN KELLY (\yJ 
VS. NO. 3:01CV1591(JCH) 

YALE UNIVERSITY NOVEMBER 22, 2001 

BRIEF IN OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 

This is an action brought pursuant to Section 1681 of Title 20 of the 

United States Code ("Title IX") with supplementary claims under Connecticut 

state law. The plaintiff was a student at the Yale Divinity School, an institution 

operated by the defendant and the recipient of federal funding. Her recently-filed 

complaint makes the following material allegations: 

5. On or about October 18, 1999, the plaintiff was violently 
sexually assaulted by a fellow student of the defendant university, 
on the premises of the defendant University. The plaintiff's 
attacker is male. 

6. Immediately after the sexual assault, the plaintiff 
informed the agent of the defendant Yale Health Services of the 
rape. Yale Health Services instructed the plaintiff to proceed 
immediately to Yale-New Haven Hospital. 

7. At Yale-New Haven Hospital, the plaintiff underwent an 
examination related to the sexual assault. A State of Connecticut 
Sexual Assault Medical Report was completed with the full 
cooperation of the plaintiff, and all required medical tests were 
performed. The name of the assailant was provided by the plaintiff. 
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8. At Yale-New Haven Hospital, the plaintiff gave a 
statement to the Yale University Police Department. Thereafter, 
the plaintiff gave both an oral and taped statement to the Yale 
Police, and photographs of the plaintiffs bruises and scratches 
were provided to them. The name of the assailant was again 
provided by the plaintiff. 

9. On or about October 19, 1999, the plaintiff requested that 
the defendant provide assistance and protection to her in redress 
of the sexual harassment and assault suffered by her on the 
campus of the defendant, and to provide her with a safe and 
secure environment to continue her studies. The name of her 
assailant was once again provided to the defendant. 

10. On October 25, 1999, the plaintiff filed a formal written 
complaint about the sexual assault with the defendant, articulating 
the incident and circumstances of the assault in painful and graphic 
detail. Therein, the plaintiff informed the defendant of the severe 
effect that the brutal rape has had upon her, her ability to engage in 
and continue her studies, or even to return to the location on 
campus where the assault occurred. 

11. In her written complaint, the plaintiff made specific 
requests of the defendant to insure no further contact with her 
assailant, including removing him from a class in which both she 
and the assailant were enrolled. The defendant ignored the 
plaintiff's requests. 

12. Thereafter, the defendant took affirmative steps to 
dissuade the female plaintiff from pursuing disciplinary action and 
criminal charges against her male assailant. 

13. After filing her complaint, the plaintiff approached Jann 
Weaver, the dean of students of the defendant, requesting that the 
matter be reviewed by the defendant's Disciplinary Committee. 
Weaver would not do so, and indicated threateningly that seeking 
this protection would set back the progress of the defendant's 
addressing the plaintiff's complaint. A warning of "Be careful" was 
issued by Weaver related to the pursuit of administrative and 
criminal sanctions against the male student assailant. 
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14. Weaver also informed the plaintiff at this time that the 
complaint review process was stalled, as the reviewing committee 
was being "reassembled". 

15. On numerous occasions thereafter, the plaintiff 
requested that the defendant provide her with a safe and secure 
learning environment, including living quarters. The defendant 
consistently refused, ignored or failed to act upon the plaintiff's 
requests. 

16. During this time, the plaintiff informed the defendant that 
her studies were in jeopardy, and the plaintiff's plans to enter into a 
course of study for her Ph.D. were gravely threatened. 

17. The plaintiff was promised by Weaver that she would 
contact the Academic Dean of the defendant to organize a plan 
which would protect the plaintiff's academic status. This was never 
done. 

18. On November 10, 1999, Weaver instructed the plaintiff 
to stall the criminal proceedings against the male assailant. The 
plaintiff refused. 

19. On or about November 11, 1999, without the knowledge 
or consent of the plaintiff, the defendant indefinitely suspended 
proceeding upon the plaintiff's complaint entirely. 

20. Thereafter, members of the student body prepared and 
distributed a flyer relating the defendant's refusal to act upon the 
plaintiff's complaint, causing the resumption of the proceeding. 
Despite its resumption, the defendant intentionally withheld written 
statements of the assailant from the plaintiff, while providing her 
written statements to him. 

21. On or about November 16, 1999, the defendant 
informed the plaintiff that she would be provided academic 
accommodations, and have until the conclusion of the spring, 2000 
semester to decide upon her course of action. Despite this false 
assertion, the plaintiff was placed on Academic Probation on March 
23, 2000. 
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22. On November 19, 1999, the defendant held an open 
forum for students of the University. Without the knowledge or 
consent of the plaintiff, intimate, personal, confidential and highly 
embarrassing details of the assault upon the plaintiff were 
published by the defendant to all assembled. 

23. The statements of the defendant were defamatory, 
portrayed the plaintiff in a false light and were improperly released 
in violation of confidentiality requirements. 

24. The actions of the defendant described herein were 
taken to protect itself and the assaultive male student, to the 
derogation of the rights, health, safety and education of the plaintiff. 
The actions of the defendant in responding to the male assaulter 
and the female victim were disparate. 

25. The actions of the defendant described herein 
constitute offensive gender-based conduct sufficiently severe so as 
to create an objectively hostile or abusive educational environment, 
and were subjectively perceived as such by the plaintiff. 

26. The defendant knew or should have known of the 
harassment, and failed to take steps reasonably calculated to 
prevent or end it. 

27. The defendant failed, refused or neglected to protect 
the plaintiff from sexual assault by a fellow student on the premises 
of the defendant. 

28. The defendant exhibited deliberate indifference to the 
plaintiff. 

29. The conduct of the defendant described above was 
extreme and outrageous and carried out with the knowledge that it 
probably would inflict extreme emotional distress upon the plaintiff. 

30. As a direct and proximate result of the acts and 
omissions of the defendant described above, the plaintiff suffered 
severe emotional distress and extreme economic loss. 

31. The acts and omissions of the defendant described 
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above constitute violation of 20 U.S.C.A. § 1681. 

32. The acts and omissions of the defendant described 
above also constituted the intentional and negligent infliction of 
extreme emotional distress, defamation, negligence and breach of 
contract by the defendant, pursuant to the provisions of 
Connecticut law which the plaintiff invokes under this court's 
supplemental jurisdiction. 

This court has not yet entered a scheduling order1 and no discovery has 

been conducted. Indeed, the defendant has not even provided the initial 

automatic discovery mandated by Rule 26(a)(1) of the Federal Rules of Civil 

Procedure. 

Apparently in the mistaken belief that the rules of this court permit a 

defendant to "blindside" a plaintiff by seeking summary judgment before the 

plaintiff has had any opportunity whatsoever to conduct discovery, the defendant 

has moved for summary judgment. The defendant claims, essentially, that it met 

its Title IX obligations, therefore has no federal liability, and that the plaintiff's 

state law claims should be sent to the state court. 

When passing upon a motion for summary judgment, the court may not 

resolve factual disputes or make credibility determinations, even if the case is 

one which eventually will be tried without a jury. In re Unisys Savings Plan 

Litigation, 74 F.3d 420 (3d Cir. 1996). Rather, the court must resolve any 

1 In fact, the parties have not yet even submitted their Rule 26(f) Report, 
apparently on the incorrect assumption that the filing of a dispositive 
motion tolls the time within which that report must be filed. 
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ambiguities and draw all inferences against the moving party. Appleton v. Board 

of Education, 254 Conn. 205, 757 A.2d 1059 (2000); Cargill. Inc. v. Charles 

Kowsky Resources. Inc., 949 F.2d 51 (2d Cir. 1991). The evidence of the party 

against whom summary judgment is sought must be believed. Revak v. SEC 

Realty Corp., 18 F.3d 81 (2d Cir. 1994). The court must construe the evidence 

in the light most favorable to the party opposing summary judgment and deny the 

motion unless no construction of the evidence could support judgment in the 

plaintiff's favor. Appleton, supra; Adickes v. S. H. Kress & Co., 398 U.S. 144, 

157 (1970); Olin Corp. v. Consolidated Aluminum Corp., 5 F.3d 10, 14 (2d Cir. 

1993); United States v. Certain Funds on Deposit in Scudder Tax Free 

Investment Account #2505103, 998 F.2d 129 (2d Cir. 1993); Union Pacific Corp. 

v. United States, 5 F.3d 523, 525 (Fed. Cir. 1993); Suarez v. Dickmont Plastics 

Corp., 229 Conn. 99, 105 (1994); D.H.R. Construction Co. v. Donnelly, 180 

Conn. 430, 434 (1980); Connell v. Colwell, 214 Conn. 242, 246-47 (1990). "If, as 

to the issue on which summary judgment is sought, there is any evidence in the 

record from which a reasonable inference could be drawn in favor of the 

opposing party, summary judgment is improper." Gummo v. Village of Depew, 

75 F.3d 98, 107 (2d Cir. 1996). 

To raise a genuine issue of material fact sufficient to defeat a summary 

judgment motion, the opponent need not match, item for item, each piece of 

evidence proffered by the moving party. So long as the opponent has offered 
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enough evidence to exceed the "mere scintilla" threshold, summary judgment is 

to be denied. In re Unisys Savings Plan Litigation, supra, 74 F.3d 420, 433. 

Even if the nonmoving party's evidence appears "implausible," the court 

may not "weigh" the evidence and must proceed with the greatest caution. R. B. 

Ventures. Ltd. v. Shane, 112 F.3d 54, 58-59 (2d Cir. 1997). "If reasonable minds 

could differ as to the import of the evidence ... and if ... there is any evidence in the 

record from any source from which a reasonable inference in the nonmoving 

party's favor may be drawn, the moving party simply cannot obtain a summary 

judgment." kl. at 59, quoting Brady v. Town of Colchester, 863 F.2d 205, 211 

(2d Cir. 1988), and In re Japanese Elec Prods. Antitrust Litigation, 723 F.2d 238 

(3d Cir. 1983) (internal quotation marks omitted). 

"A dispute regarding a material fact is genuine 'if the evidence is such that 

a reasonable jury could return a verdict for the non moving party.' Anderson v. 

Liberty Lobby. Inc., 477 U.S. 242, 248 (1986). Thus, '[i]f, as to the issue on 

which summary judgment is sought, there is any evidence in the record from 

which a reasonable inference could be drawn in favor of the opposing party, 

summary judgment is improper.'" Lazard Freres & Co. v. Protective Life Ins. Co., 

108 F.3d 1531, 1535 (2d Cir. 1997). Citing Gummo v. Village of Depew, 75 F.3d 

98, 107 (2d Cir. 1996). 

A party opposing summary judgment may do so by an affidavit clarifying 

that party's prior deposition testimony. Ramos v. Geddes, 137 F.R.D. 11 (S.D. 
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Tex. 1991). 

Hearsay evidence, while not admissible in support of a motion for 

summary judgment, is sufficient to defeat a summary judgment motion so long 

as there is reason to believe that the evidence can be offered in an admissible 

form at trial. McMillian v. Johnson, 88 F.3d 1573, 1584 (11th Cir. 1996); 

Williams v. Borough of West Chester, 891 F.2d 458 (3d Cir. 1990); Tetra 

Technologies. Inc. v. Harter, 823 F. Supp. 1116, 1120 (S.D.N.Y. 1993); Cerniglia 

v. LeVasseur, 19 Conn. L. Rptr. No.4, 119 (1997). 2 

Summary judgment generally may not be granted until after the plaintiff 

has had time to conduct necessary discovery on the issues addressed by the 

motion. Trebor Sportswear Co. v. The Limited Stores. Inc., 865 F.2d 506, 511 

(2d Cir. 1989); Berger v. United States, 87 F.3d 60, 65 (2d Cir. 1996); Doe v. 

Batson, 548 S.E.2d 854 (S.C. 2001). "Only in the rarest of cases may summary 

judgment be granted against a plaintiff who has not been afforded the 

opportunity to conduct discovery." Hellstrom v. United States Dept. of Veterans 

Affairs, 201 F.3d 94, 97 (2d Cir. 2000). 

The plaintiff has submitted, in opposition to the present motion, her 

medical evidence establishing that she was raped, her complaints to the 

2 

"Affidavits submitted to defeat summary judgment must be admissible 
themselves or must contain evidence that will be presented in an 
admissible form at trial." Santos v. Murdock, 243 F.3d 681, 683 (2d Cir. 
2001 ). 
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defendant and its tepid responses, her own statement summarizing her 

experiences, contemporaneous e-mails within the university further attesting to 

the defendant's abject failure to treat her complaint in the serious manner it 

merited, internal university records and university publications regarding her 

case. 3 Although incomplete at this early stage of the litigation, these records are 

more than sufficient to demonstrate the existence of a triable jury case on the 

plaintiff's federal claims. 

The motion for summary judgment is not only premature, it is meritless. It 

must be denied for both reasons. 

3 

JOHN R. WILLIAMS (ct00215) 
Williams and Pattis, LLC 
51 Elm Street, Suite 409 
New Haven, CT 06510 
(203) 562-9931 
FAX: (203) 776-9494 
E-mail: jrw@johnrwilliams.com 
Plaintiff's Attorney 

It is apparent from the plaintiff's submissions, and from the defendant's, 
that valuable discovery information exists which can be obtained in the 
course of standard pre-trial discovery. 
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CERTIFICATION OF SERVICE 

On the date above stated, a copy hereof was mailed to Attorneys Patrick M. 
Noonan, Bruce Matzkin and Brock T. Dubin, 741 Boston Post Road, Suite 306, 
Guilford, CT 06473. 
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The defendant, Yale University, submits this Reply to the Plaintiffs Brief in Opposition 

to Motion for Summary Judgment, dated November 22,2001. In opposing the defendant's 

Motion for Summary Judgment, the plaintiff has done the following: 

(1) Submitted a Local Rule 9(c)(2) Statement that (a) purports to dispute several material 

facts stated in the defendant's Local Rule 9(c)(1) Statement, despite offering no evidence to 

controvert the evidence supplied by the defendant establishing the truth ofthese facts as stated in 

its 9(c)(1) Statement; 

(2) Submitted a nine-page Brief in Opposition to Motion for Summary Judgment, the first 

four pages of which consist ofthe allegations in the Complaint cut-and-pasted into the Brief, 1 the 

next four pages of which consist ofboilerplate caselaw stating the standard for deciding a 

t The plaintiffs Local Rule 9(c)(2) Statement of Material Facts in Dispute is also cut-and-pasted 
from the Complaint. 
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summary judgment motion, and the last page of which states conclusorily that the exhibits 

attached to the plaintiffs Brief "demonstrate the existence of a triable jury case on the plaintiffs 

[Title IX] claims," without offering any explanation ofhow any of these exhibits support her 

claims; and 

(3) Asserted that the defendant is not entitled to move for summary judgment until after 

the plaintiffhas conducted discovery, despite the explicit language ofFed. R. Civ. P. 56(b) which 

allows a defendant to move for summary judgment "at any time". 

The plaintiffhas not done the following: 

(1) Provided a single citation to legal authority discussing Title IX; 

(2) Countered any of the arguments contained in the defendant's Memorandum of Law In 

Support of Summary Judgment, all ofwhich were amply supported by legal authority; 

(3) Explained the relevance of any of the exhibits attached to her Brief or how they 

establish the existence of a triable issue of fact; or 

(4) Filed a Rule 56(f) affidavit explaining what evidence she has which would support 

any of her claims or identifying any information she expects to obtain through discovery that 

would enable her to overcome the defendant's Motion for Summary Judgment. 

A. The Plaintiff's 9(c)(2) Statement Does Not Create A Triable Issue. 

The plaintiff disagrees with the defendant's statement that after she filed her complaint 

with the Yale Divinity School Sexual Harassment Committee alleging that she had been sexually 

assaulted by a fellow student, "the Committee immediately began implementing its written 

Grievance Procedures for Complaints of Sexual Harassment." See Plaintiffs Local Rule 9(c)(2) 
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Statement, Response to Defendant's Statement ofFacts, ~ 1; Defendant's Local Rule 9(c)(1) 

Statement,~ 1. She also disagrees with the defendant's statement that "In accordance with the 

written Grievance Procedures, the Committee investigated the plaintiff's allegations, held a 

hearing, and submitted a written report of its findings and recommendations to YDS Dean 

Richard Wood on December 2, 1999, 38 days after the plaintiff filed her complaint and well 

within the two-month timeframe specified in the written Grievance Procedures." See Plaintiffs 

Local Rule 9(c)(2) Statement, Response to Defendant's Statement ofFacts, ~ 2; Defendant's 

Local Rule 9(c)(l) Statement,~ 2. However, the plaintiffhas failed to adduce any evidence to 

controvert the evidence provided by the defendant establishing the truth of these facts. See 

Defendant's Memorandum of Law, Exhibit C (copy of the Committee's report to Dean Wood, 

dated December 2, 1999, which discusses its investigation, findings, and recommendations for 

disciplining the plaintiffs assaulter). Thus, notwithstanding the plaintiff's unsupported 

"disagreement" with the defendant's factual assertions in~~ 1-2 of its 9(c)(1) Statement, there is 

no triable issue as to these facts. 

The plaintiff also disagrees with the defendant's statement that "Following the plaintiffs 

submission ofher complaint to the [Sexual Harassment] Committee, she was not subjected to 

any further harassment," although she does agree that she was not subjected to any further sexual 

harassment. See Plaintiffs Local Rule 9(c)(2) Statement, Response to Defendant's Statement of 

Facts,~ 5; Defendant's Local Rule 9(c)(l) Statement,~ 5. In the first place, the plaintiffhas 

failed to either offer evidence of any harassment or even an explanation as to what harassment is 

alleged to have occurred. In any event, Title IX only provides a cause of action if the defendant 
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failed to respond reasonably to sexual harassment or to take reasonable steps to prevent further 

sexual harassment once it was on notice that such harassment had occurred. Therefore, the 

admission that she not subjected to further sexual harassment is dispositive of this issue. 

Finally, the plaintiff disagrees with the defendant's statement that "YDS has no policy of 

protecting male students accused by female students of sexual harassment, nor can the plaintiff 

produce evidence to the contrary." See Plaintiffs Local Rule 9(c)(2) Statement, Response to 

Defendant's Statement ofFacts, -,r 6; Defendant's Local Rule 9(c)(1) Statement, -,r 6; see also, 

Defendant's Memorandum ofLaw, pp. 16-18 (discussing the plaintiffs disparate treatment 

claim). However, the plaintiff has failed to offer any evidence suggesting gender bias on the part 

of the defendant in handling claims of sexual harassment by female students against male 

students.2 

Rule 56( e) provides that it is not a sufficient response to a Motion for Summary 

Judgment to rely on the allegations of one's complaint. Instead, the party opposing summary 

judgment must offer through affidavits or otherwise "facts as would be admissible in evidence" 

in order to demonstrate "specific facts showing that there is a genuine issue for trial." Plaintiffs 

unsupported Rule 9( c )(2) Statement does not suffice to meet this standard. 

2 In its Memorandum of Law the defendant cited the case ofYusufv. Vassar College, 35 F.3d 709, 
714-15 (2d Cir. 1994), which held that in order to make out a disparate treatment claim under 
Title IX, a plaintiff must allege and prove "particular circumstances suggesting ... gender bias, 
[such as] statements by members of the disciplinary tribunal, statement by pertinent university 
officials, or patterns of decision-making that also tend to show the influence of gender bias." See 
defendant's Memorandum of Law, p. 16. The plaintiff has made no such showing. 
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B. The Plaintiff's Exhibits Do Not Identify A Material Factual Dispute. 

The plaintiffhas attached to her Local Rule 9(c)(2) Statement six exhibits which she 

describes in her Brief as "her medical evidence establishing that she was raped, her complaints to 

the defendant and its tepid responses, her own statement summarizing her experiences, 

contemporaneous e-mails within the university further attesting to the defendant's abject failure 

to treat her complaint in the serious manner it merited, internal university records and university 

publications regarding her case." See plaintiffs Brief in Opposition to Motion for Summary 

Judgment, at pp. 8-9. Rather than explaining how these exhibits demonstrate the existence of a 

triable issue, the plaintiff has stated in conclusory fashion: "These records are more than 

sufficient to demonstrate the existence of a triable jury case on the plaintiffs federal claims." 

See id., p. 9. The plaintiff has made no effort to explain how or why these records raise a triable 

issue. As discussed below, they do not. 

1. Exhibit A 

These documents appear to be records ofthe plaintiffs visits to Yale New Haven 

Hospital in connection with the alleged sexual assault. The defendant has no objection to the 

plaintiffs characterization of these records as supporting her contention that she was assaulted 

(although the state prosecutor declined to pursue rape charges against the plaintiffs assailant, as 

was reported in the press- see newspaper article included in plaintiffs Exhibit F). However, 

these records are irrelevant to the issue of the reasonableness of the defendant's response to the 

plaintiffs written complaint to the Yale Divinity School Sexual Harassment Committee. The 
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plaintiffhas not even attempted to offer an explanation of what bearing these records are 

supposed to have had on the defendant's treatment of the plaintiffs complaint. 

2. Exhibit B 

This exhibit consists of a copy ofthe plaintiffs written complaint that she submitted to 

the Sexual Harassment Committee,3 as well a copy of her reply to her alleged assailant's 

response to her complaint, and copies ofboth the plaintiffs and her alleged assailant's witness 

lists for the Sexual Harassment Committee's proceedings. It should be noted that the fact that the 

plaintiff submitted a reply to the alleged assailant's response to her complaint contradicts her 

allegation that "the defendant intentionally withheld written statements ofthe assailant from the 

plaintiff" See Complaint, ,-r 20. In her reply to her alleged assailant's response to her complaint, 

the plaintiff responds bullet-by-bullet to what she refers to as the alleged assailant's "blatant lies," 

and offers her own version of events. This exhibit underscores the importance of the Committee 

following its procedures, taking the time to investigate the incident and hearing all sides before 

determining whether and what punishment should be imposed. There were two sides to the 

story, as the plaintiffs own exhibit proves, and yet she apparently believes the defendant was 

legally obligated to expel her alleged assailant first, and then give him his hearing under the 

Grievance Procedures, which, of course, would have contravened the written Procedures. 

Exhibit B also includes a memorandum from the plaintiff to Dean David Bartlett 

requesting an extension to complete her course work for the fall1999 semester, and a letter from 

a The defendant attached a redacted version of this complaint as Exhibit A to its Memorandum of 
Law, in order to protect the plaintiffs privacy. 
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Dean Bartlett to the plaintiff stating that the Professional Studies Committee voted to remove the 

plaintiff from Academic Probation. These exhibits do not even remotely suggest the existence of 

a triable issue. 

3. Exhibit C 

This exhibit begins with a document dated January 29,2001 (it is unclear to whom or for 

what purpose it was written), in which the plaintiff states that "[a ]t this point, ... I am primarily 

focused on taking actions against Yale Divinity School." She states in this document that "[ o ]n 

April18, 2000 the Dean ofYDS made false statements about my case and provided confidential 

information (heretofore not even known by me) at an open forum of students gathered to 

complain about administrative neglect." (She does not specify what the false statements were, or 

what confidential information was disclosed at this forum.) She also states that she is seeking 

reimbursement of tuition and medical expenses, damages for emotional trauma caused by Yale 

Divinity School "due to their inadequate procedures and failure to follow them," and 

"[a]ssurance that Yale's policy will be changed so that other women will not have to be 

victimized as I have been." Nothing in this document has any evidentiary value or relevance to 

the plaintiffs Title IX claims. 

The next item in Exhibit Cis "A Detailed Log of Events", which essentially details the 

plaintiffs meetings and conversations with administrators of the defendant in connection with 

her complaint of sexual assault. Nothing in this document supports the claim that the defendant 

favors males accused of sexual harassment over their female accusers. In fact, this document 

actually supports the defendant's response to some of the allegations in the plaintiffs Complaint. 
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For example, in it the plaintiff describes how Dean of Students Jann Weaver informed the 

plaintiff on November 11, 1999 that the Sexual Harassment Committee proceedings were being 

suspended due to the pendency of a criminal investigation, and how the following day the 

grievance process resumed. See Exhibit C to plaintiffs Brief, fourth page, second and fifth full 

paragraphs. Thus, whereas the implication of~ 19 ofthe Amended Complaint ("On or about 

November 11, 1999, without the knowledge or consent ofthe plaintiff, the defendant indefinitely 

suspended proceeding upon the plaintiffs complaint entirely") is that the alleged "suspension" of 

the proceedings was related to gender bias, the plaintiffs own exhibit corroborates the 

defendant's explanation: that it was looking into whether the pendency of criminal charges raised 

any issues with respect to the defendant's internal proceedings, because the alleged assailant's 

father had written to the defendant threatening legal action if the defendant did not halt its 

proceedings. See Defendant's Memorandum of Law, p. 5, and Ex. E thereto. This demonstrates 

that any "suspension" in the defendant's internal proceedings was unrelated to gender bias, and 

also that there was no significant delay (one day) before the proceedings resumed. The plaintiff 

has not offered any evidence to controvert the defendant's showing that the process was 

completed in 38 days, well within the time contemplated by Yale's written Grievance 

Procedures. 

The plaintiffs exhibit also explains the reason why the plaintiff was told the Committee's 

proceedings were "stalled, as the [Committee] was being 'reassembled"', as the plaintiff alleged 

in~ 14 of her Amended Complaint: "[Dean] Weaver told us that [the Committee] was being 

reassembled because K. Leslie had stepped down from her position on it in order to provide me 

8 



,....\ 'j n 

with pastoral care." See Ex. C to plaintiffs Brief, second page, last paragraph. As explained in 

the second paragraph of the second page ofEx. C, K. Leslie was a Yale Divinity School 

professor to whom the plaintiff went shortly following the assault because, according to the 

plaintiff, K. Leslie was a Ph.D. candidate specializing in acquaintance rape. So, contrary to the 

implication that the defendant was attempting to thwart the plaintiffs efforts to obtain internal 

redress for her sexual assault complaint on the basis of her gender, the "reassembling" of the 

Committee was necessary because one of its members had become the plaintiffs supporter in her 

time of crisis, and thus had to recuse herself from particpating in the Committee's proceedings on 

the plaintiffs complaint. 

It would serve no purpose for the defendant to address each statement contained in this 

six-page, single-spaced exhibit.4 It is the plaintiffs burden to show how anything contained 

therein supports her Title IX claims, and she had made no effort to do so. Even if the information 

contained in this document suggested that the defendant's Grievance Procedures were 

"procedurally or otherwise flawed" - and it does not - this would not provide a basis for a claim 

4 The last page of Exhibit C lists bullet points identified by the plaintiff as "Some of my central 
concerns." Among them are that "[t]he school allowed the accused to go to class & be on campus 
without ever evaluating whether he was a threat to the community" (although she offers no 
explanation of how the defendant was supposed to make such an evaluation, aside from carrying 
out its Grievance Procedures); that the defendant "[a]llowed him to go to class even though they 
knew I was threatened by him & offered no alternatives for me" (which suggests that the 
defendant should have disciplined the alleged assailant before first investigating the plaintiffs 
complaint, which it was not required to do under Title IX); that the defendant "[o]ffered no 
security personnel for me when I asked although they had 24-hour police protection for two girls 
this semester that complained their downstairs neighbor was making too much noise" (which has 
no relevance whatsoever to the plaintiffs Title IX claim of gender bias); that "[t]he procedures 
were sloppy and inadequate" (which has no relevance to the plaintiffs Tile IX claims); and that 
administrators of the defendant "admitted that the policy was flawed & inadequate and would 
have to be revised as soon as my case was complete" (again, which has no relevance to the 
plaintiffs Title IX claims). 
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of a violation of Title IX. See defendant's Memorandum of Law, p. 17, citing Yusufv. Vassar 

College, 35 F.3d 709, 715 (2d Cir. 1994). 

4. ExhibitD 

This exhibit consists of 18 pages of e-mails, the relevance of which the plaintiffs makes 

no attempt to explain. Some of them contradict the plaintiffs allegations. For example, on the 

first page is an e-mail from Yale Divinity School Dean Richard Wood to another administrator, 

Krishna Ramsundar, dated November 9, 1999, asking Mr. Ramsundar to provide the plaintiff 

with a key to a guest lodge and to look for a vacant on-campus apartment for the plaintiff. This 

contradicts the plaintiffs allegation in~ 15 ofher Complaint that she requested that the defendant 

provide her with alternative living quarters following the alleged assault, but that "[t]he defendant 

consistently refused, ignored or failed to act upon the plaintiffs requests." In fact, in her Exhibit 

C, the plaintiff reveals that she approached Dean Wood "to plead for help with my housing" on 

November 8. See Ex. C to plaintiffs Brief, third page, third full paragraph. Thus, far from 

ignoring the plaintiffs request for alternative housing, the defendant acted on it the very next day. 

Exhibit D also includes the three e-mails exchanged between the plaintiffs father and 

Dean Wood which are attached to the defendant's Memorandum ofLaw as Exhibits F-H. See 

second through fourth pages of plaintiffs Exhibit D. As explained on pages 5-6 ofthe 

defendant's Memorandum of Law, Mr. Kelly e-mailed Dean Wood at 10:51 p.m. on November 

11, 1999, requesting an explanation of why the defendant had "truncated" its grievance 

procedures (obviously having been so informed by his daughter), thus "permitting her rapist to 

remain on campus without any sanction." Dean Wood responded about a half hour later with an 
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e-mail explaining that the alleged assailant could not be removed from school ''until the Sexual 

Harassment Committee has dealt with this incident." As noted above, the claimed "suspension" 

of the Committee's proceedings lasted one day. On the sixth page ofthe plaintiffs Exhibit Dis 

an e-mail to the plaintiffs father dated November 14, 1999 from Linda Lorimer, Vice President 

and Secretary ofYale University, repeating what the plaintiffhad been told two days earlier: that 

the school's proceedings would be continuing. 

This exhibit also includes a series of e-mails between the plaintiff and an administrator, 

Guy Martin, concerning additional financial aid for the plaintiff to cover her living expenses. See 

ninth and tenth pages of plaintiffs Ex. D. In the last e-mail (chronologically) in this sequence, 

Mr. Martin informs the plaintiff that Yale planned to provide her with "an additional scholarship 

this term of$2642 and a scholarship for next year ... of$3420." 

The remainder of the plaintiffs Ex. D consists of e-mails concerning the plaintiffs 

completion of course work for the fall1999 semester, her election to take her spring 2000 courses 

on a credit/no-credit basis rather than having them graded, her subsequent request to have the 

courses graded after all, her decision to withdraw from the fall1999 semester and make up those 

courses in the summer of2000, and her later decision to not take classes in the summer of2000, 

but instead to make up the fall1999 courses in the fall of2000 (thereby accepting the defendant's 

offer of free tuition for the fall2000 semester). See eleventh through eighteenth pages of 

plaintiffs Ex. D. 

Nothing in the plaintiffs Ex. Din any way provides evidence that the defendant violated 

Title IX, nor has the plaintiff made any effort in her opposition to summary judgment to explain 
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how any of these e-mails support her claims. More than anything, these e-mails demonstrate the 

defendant's flexibility in allowing the plaintiff to decide how and when she wished to complete 

her course work, and its willingness to provide additional financial aid, including free tuition for 

the extra semester the plaintiff requested to complete her work. 

5. Exhibit E 

This exhibit is a copy of a flyer prepared by the plaintiff's friends in response to the 

plaintiffbeing told on November 11 that the defendant had to look into whether it should hold 

internal proceedings during the pendency of a criminal investigation into the plaintiffs complaint 

of sexual assault. This flyer has no evidentiary value whatsoever, nor has the plaintiff made any 

effort to explain how it creates a triable issue as to her Title IX claims. 

6. Exhibit F 

This exhibit consists of (1) an editorial written by a Divinity School student in a student 

opinion journal, (2) copies of four newspaper articles about the alleged sexual assault of the 

plaintiff appearing in the Yale Daily News, and (3) a copy of an unidentified article generally 

discussing the perception that Yale University protects its image by adhering to confidentiality 

when students report sexual assaults. None of these documents has any possible relevance to the 

plaintiffs claims, nor does she make any attempt to explain how they do. To the extent they 

contain factual assertions, they are purely hearsay documents, and thus could not be used to 

defeat a motion for summary judgment. See Fed. R. Civ. P. 56. 
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C. The Plaintiff's Assertion that the Defendant May Not File a Motion for Summary 
Judgment Before the Plaintiff Has Had an Opportunity to Conduct Discovery Is 
Mistaken. 

The plaintiff states that the defendant is under "the mistaken belief that the rules of this 

court permit a defendant to 'blindside' a plaintiff by seeking summary judgment before the 

plaintiff has had any opportunity whatsoever to conduct discovery." See plaintiffs Brief, p. 5. 

Actually, Fed. R. Civ. P. 56(b) states: "A party against whom a claim ... is asserted ... may, 

at any time, move with or without supporting affidavits for a summary judgment in the party's 

favor as to all of any part thereof." (emphasis added). There is no provision in the Federal 

Rules or the Local Rules which prohibits the filing of a summary judgment motion before the 

adverse party has a chance to conduct discovery, and so it is the plaintiff who is under a 

mistaken belief in this respect. See Segreto v. Kirschner, 977 F. Supp. 553, 556 (D. Conn. 

1997) ("[T]here is no requirement that, before a motion for summary judgment may be 

granted, all discovery must be complete."). Nor is there any provision requiring a party to 

provide its Rule 26(a) disclosures prior to moving for summary judgment, contrary to the 

implication of the plaintiffs statement that "[i]ndeed, the defendant has not even provided the 

initial automatic discovery mandated by Rule 26(a)(l) ofthe Federal Rules of Civil 

Procedure." See plaintiffs Brief, p. 5.5 

5 As of the date of this Reply, the defendant has supplied its automatic discovery under Rule 
26(a)(l). The plaintiff, however, has not, although the defendant did not need any discovery from 
the plaintiff to demonstrate that her claims are completely meritless. 
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In Connecticut National Bank v. Trans World Airlines, 762 F. Supp. 76 (S.D.N.Y. 

1991 ), the court granted a motion for summary judgment filed one month after the complaint 

was filed, and before any discovery was conducted. The court stated: 

We recognize that barely a month has passed since the filing of the complaint 
and that no discovery has been conducted. In addition, we acknowledge that 
courts generally are reluctant to grant summary judgment when the non-moving 
party has not had an adequate opportunity for discovery. This by no means is a 
prohibition on the entry of judgment at this stage. As the Second Circuit Court 
of Appeals has recognized, the opposing party must submit an affidavit 
explaining, inter alia, the facts that are sought, how they are to be obtained and, 
perhaps most importantly, how these facts are expected to create a genuine 
issue of material fact. 

See id. at 79, citing Hudson River Sloop Clearwater. Inc. v. Department ofthe Nayy, 891 F.2d 

414, 422 (2d Cir. 1989). 

As discussed below, if the plaintiff actually believed that additional discovery would 

enable her to overcome the defendant's Motion for Summary Judgment, she was required to 

file a Rule 56( f) affidavit, which she has not done. 

D. The Plaintiff's Failure to File a Rule 56(f) Affidavit. 

Fed. R. Civ. P. 56( f) states: "Should it appear from the affidavits of a party opposing 

the [summary judgment] motion that the party cannot for reasons stated present by affidavit 

facts essential to justify the party's opposition, the court may refuse the application for 

judgment or may order a continuance to permit affidavits to be obtained or depositions to be 

taken or discovery to be had or may make such other order as is just." 

The plaintiff has not filed an affidavit stating why she cannot present facts to support 

her opposition to the defendant's Motion for Summary Judgment. Instead, she has simply 
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stated, wrongly, that the defendant is not permitted to move for summary judgment before she 

has had an opportunity to conduct discovery. See section C above. She also states, "It is 

apparent from the plaintiffs submissions, and from the defendant's, that valuable discovery 

information exists which can be obtained in the course of standard pre-trial discovery." See 

Plaintiffs Brief, p. 9 footnote 3. Why this is apparent the plaintiff makes no attempt to 

explain, and indeed, as noted above, some of the plaintiffs submissions actually contradict a 

number of her key factual allegations and thus supports the entry of summary judgment. 

As the Second Circuit made clear in a very recent decision, it is not improper for the 

District Court to grant summary judgment prior to the adverse party conducting discovery 

when the adverse party cannot explain what information it expects to learn through discovery. 

See National Union Fire Ins. Co. v. The Stroh Companies. Inc., 265 F.3d 97, 117 (2d Cir. 

2001) (affirming the grant of summary judgment where the adverse party did not submit an 

affidavit under Rule 56(f) describing the nature of the discovery it sought, and where in its 

opposition papers it merely speculated as to what it may find). See also, Paddington Partners 

v. Bouchard, 34 F.3d 1132, 1138 (2d Cir. 1994) (affirming the grant of summary judgment and 

rejecting the adverse party's request to be allowed to conduct discovery, stating that the 

adverse party's "argument is that it should be allowed to find out if it has a claim, rather than 

that it has a claim for which it needs additional discovery."). "In a summary judgment context, 

an 'opposing party's mere hope that further evidence may develop prior to trial is an 

insufficient basis upon which to justify the denial of[a summary judgment] motion."' Gray v. 

Town of Darien, 927 F.2d 69, 74 (2d Cir. 1991), quoting Contemporaa Mission. Inc. v. 
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United States Postal Serv., 648 F.2d 97, 107 (2d Cir. 1981). "A court can reject a request for 

discovery, even if properly and timely made through a Rule 56(f) affidavit, if it deems the 

request to be based on speculation as to what potentially could be discovered." Gray, 927 F.2d 

at 74. "Rule 56(f) is not a shield against all summary judgment motions. Litigants seeking 

relief under the rule must show that the material sought is germane to the defense, and that it is 

neither cumulative nor speculative, and a bare assertion that the evidence supporting a 

plaintiffs allegation is in the hands of the defendant is insufficient to justify a denial of a 

motion for summary judgment under Rule 56( f)." Id. (internal citations omitted). 

As Judge Goettel has noted: "A reference to the need for additional discovery in a 

memorandum of law in opposition to a motion for summary judgment is not an adequate 

substitution for a Rule 56(f) affidavit." Segreto v. Kirschner, 977 F. Supp. 553, 556 (D. Conn. 

1997). "The failure to file an affidavit under Rule 56( f) is itself sufficient grounds to reject a 

claim that the opportunity for discovery was inadequate." Id. "The 'bare assertion' that the 

evidence supporting a plaintiffs allegation is in the hands of the defendant is insufficient to 

justify a denial of a motion for summary judgment under Rule 56( f)." The Nestle Co .. Inc. v. 

Chester's Market. Inc., 571 F. Supp. 763, 768 (D. Conn. 1983) (Blumenfeld, Sr. D.J.), citing 

Contemporary Mission. Inc. v. U.S. Postal Service, 648 F.2d 97, 107 (2d Cir. 1981). 

Here, the plaintiff has failed to file a Rule 56( f) Affidavit at all, and instead has made 

the bare assertion that "valuable discovery information exists which can be obtained in the 

course of standard pre-trial discovery." See plaintiffs Brief, p. 9, footnote 3. This is not 

sufficient to justify denying or postponing disposition on the defendant's motion. 
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Quite simply, there is no information that will assist the plaintiff. No amount of 

discovery will change the facts that (1) upon receiving the plaintiffs complaint, the defendant 

implemented its Grievance Procedures, completed the proceedings and issued its report to the 

Dean in 38 days, and (2) the plaintiffs alleged assailant was removed from the school based 

on the Sexual Harassment Committee's conclusion that he had committed a sexual violation, 

thereby protecting the plaintiff from ever again having to come into contact with him at the 

school. No amount of discovery will alter the legal conclusion that must be drawn from these 

facts: the defendant's response to the plaintiff's complaint that she was sexually assaulted was 

adequate for the purposes of Title IX. As is clear from all ofthe plaintiffs submissions in this 

case, it is her position that the defendant was obligated under Title IX to expel her alleged 

assailant based on nothing more than her complaint, without first implementing its Grievance 

Procedures. The Supreme Court has made it clear that the defendant was not obligated to do 

this. See Davis v. Monroe County Board of Education, 526 U.S. 629, 119 S. Ct. 1661, 1674 

(1999) (rejecting the notion that a victim of sexual harassment has a "right to make particular 

remedial demands", and recognizing that schools may refrain from taking disciplinary action 

that could expose it to liability) (discussed on pages 11-12 of defendant's Memorandum of 

Law). 
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Conclusion 

In opposition to the defendant's Motion for Summary Judgment, the plaintiffhas 

neither met any of the defendant's legal arguments, nor explained how any of the exhibits she 

attaches to her Brief suffice to create a material issue of fact. The plaintiff has apparently 

indiscriminately thrown together whatever documents she had that are in any way connected to 

her complaint and the defendant's handling thereof, without making any effort to explain the 

relevance of any ofthem. None ofthese exhibits support the plaintiffs claims, and the 

plaintiffs conclusory assertion that they "demonstrate the existence of a triable jury case on 

the plaintiffs claims" is simply insufficient to overcome the defendant's motion. Furthermore, 

the plaintiffs unsupported assertion in her Briefthat "valuable discovery information exists 

which can be obtained in the course of standard pre-trial discovery" is insufficient to warrant 

denying or postponing disposition on the defendant's motion. Therefore, this Court should 

grant the defendant's Motion for Summary Judgment. 

THE DEFENDANT, 
YALE UNIVERSITY 

BY:~~ flt{SL~o~.~-
Pa rick M. Noonan (#ct00189) 
Bruce Matzkin (#ct22980) 
Delaney, Zemetis, Donahue, 
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Dkt. No. 28 DENIED. The defendant, Yale University, seeks to reinstate its summary judgment motion pursuant to this 
court's order issued on February 12, 2002, denying the defendant's motion but allowing the defendant to reclaim the motion 
after discovery. The court recognizes that no discovery has been done by the plaintiff to date, despite the opportunity to do so, 
and the court is concerned about this failure to commence discovery despite notice that the defendant sought summary 
judgment. However, as the court noted in its previous order, summary judgment should only be granted "if after discovery, the 
nonmoving party 'has failed to make a sufficient showing on an essential element of [its] case with respect to which [it] has the 
burden of proof."' Hellstrom v. U.S. Dept. of Veterans Affairs, 201 F.3d 94, 97 (2d Cir. 2000)(citations omitted, emphasis in 
the original). The court issued a scheduling order setting a cutoff date of September 1, 2002 for discovery. The court does not 
find that sufficient time for discovery has been afforded to the plaintiff to date and, therefore, denies the defendant's motion to 
reinstate its motion. However, the court notes that such a motion to reinstate will be granted by the court prior to the ~se 't?tf~ 
discovery if the plaintiff fails, in the next two months, to commence discovery. In addition, counsel are advised ~t th~uri~ ::-~ 
does not expect to grant any extensions on the current discovery deadline, absent extraordinary circumstances. ~~:: ~ ~ ~~ c~ 
SO ORDERED. April 29, 2002 rr~· .c. ; ~·~ ~,; 

, N , ') ~"0 
,. ' & -~;~ 

~ 
') 

-x:J 
·-I 

etC. Hall, United States District Judge 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 

~ '.· .. ·. 

J\PR J : L P i •l . uL 

i:l ~ ... ,, '-~ 

KATHRYN KELLY 

Plaintiff 

vs. 

CIVIL ACTION NO. 

JoicvoiW 

YALE UNIVERSITY April 3, 2002 

Defendant 

DEFENDANT YALE UNIVERSITY'S REQUEST 
TO REINSTATE ITS SUMMARY JUDGMENT MOTION 

The defendant, Yale University, hereby requests the Court to reinstate its summary 

judgment motion, pursuant to the Court's Order ofFebruary 12, 2002. On that date, the Court 

denied the defendant's motion without prejudice, citing Second Circuit caselaw holding that a 

plaintiff should be afforded the opportunity to conduct discovery before having to respond to the 

defendant's motion. By letter dated February 20, 2002, defendant's counsel notified plaintiffs 

counsel of defendant's intention to reclaim the motion if plaintiffs counsel did not notify 

defendant's counsel as to what discovery the plaintiff seeks by March 1, 2002. See Exhibit A. In 

response, plaintiffs counsel stated that he would "attempt to have discovery requests served on 

[the defendant] by April!, 2002." See Exhibit B. Defendant's counsel agreed to refrain from 

reclaiming the defendant's motion until April!. 

To date, the plaintiff still has not served any discovery on the defendant, despite having 

had the opportunity to do so for nearly two months since the Court's February 12 Order, and 

despite being fully aware of the defendant's intention to reclaim its summary judgment motion if 

DELANEY, ZEMETIS, DONAHUE, DURHAM & NOONAN, P.C. 
CONCEPT PARK • 741 BOSTON POST ROAD 

GUILFORD, CONNECTICUT 06437 
TEL: (203) 458·9168 • FAX: (203) 458-4424 

JURIS NO. 415438 
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no discovery were served by April 1. Rule 56(b) provides that a defending party may file a 

summary judgment motion "at any time." For the reasons discussed in the defendant's 

Memorandum In Support of Summary Judgment, the defendant believes that the plaintiffs 

claims are meritless and that the defendant is entitled to judgment as a matter of law based on the 

undisputed facts already established, and that no amount of discovery can alter this outcome. 

The defendant thus respectfully requests that the Court now reinstate the defendant's summary 

judgment motion. 

2 

THE DEFENDANT, 
YALE UNIVERSITY 

BY:4ac~ 
Patrick M. Noonatl(#t00189) 
Bruce Matzkin (#ct22980) 
Delaney, Zemetis, Donahue, 

Durham & Noonan, P.C. 
7 41 Boston Post Road 
Guilford, CT 06437 
(203) 458-9168 
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CERTIFICATION 

This is to certify that a copy of the foregoing was mailed, postage prepaid, on the 

above-written date, to: 

William Palmieri, Esq. 
205 Church Street, suite 333 
New Haven, CT 06510 

~/~> 
Bruce Matzkin 
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DELANEY, ZEMETIS, DONAHUE, DURHAM & NOONAN, P.C. 

JOSEPH M. DELANEY 
TERENCE A. ZEMETIS 
TIMOTHY W. DONAHUE 
MICHAEL G. DURHAM 
PATRICK M. NOONAN 
EDWARD W. MAYER, JR. 

STEVEN M. BARRY 
BROCK T. DUBIN 
BARBARA M. DUNHAM 
ANDREW T. DWYER, II 
BRUCE P. MA TZKIN 

William Palmieri, Esq. 
205 Church Street, Suite 333 
New Haven, CT 06510 

ATTORNEYS AT LAW 

CONCEPT PARK 

741 BOSTON POST ROAD 

GUILFORD, CONNECTICUT 06437 

TEL. (203) 458-9168 

FAX. (203) 458-4424 

February 20, 2002 

Re: Kathryn Kelly v. Yale University 

Dear Bill: 

Thank you for your Rule 26(a) compliance. 

WALLINGFORD OFFICE 

TEL. (203) 269-144 I 

FAX. (203) 284·9428 

To clarify my letter of February 15, I did not state that I definitely intend to reclaim our summary 
judgment motion on March 1, 2002, but only that I would do so if you have not by then informed us as 
to what discovery you seek (or if we believe the discovery requests you do serve are unreasonable, 
interposed for delay, or are otherwise objectionable). I do not read Judge Hall's order as requiring us to 
wait until the conclusion of the discovery period to reclaim our motion, or to wait indefinitely for the 
discovery requests you state you intend to serve. I anticipate that if you have not requested discovery 
for several weeks after the judge's order and we reclaim our motion, you will be required under Rule 
56( f) to justify further postponing disposition on the motion. 

If March 1 is not long enough for you to formulate discovery requests, please provide me with a 
reasonable timeframe within which we may expect your requests. Otherwise, as I stated, we will 
reclaim the motion. 

Very truly yours, 

Bruce Matzkin 
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LAW OFFICES OF 

WILLIAM S. PALMIERI, L.L.C. 

205 CHURCH STREET SUITE 333 
NEW HAVEN, CONNECTICUT 0651 0 

TELEPHONE: (203) 562-31 00 
FACSIMILE: (203) 4956089 

Febru'ary 18, 2002 

Bruce P. Matzkin, Esq. 
Delaney, Zemetis, Donahue, Durham& Noonan, P.C. 
Concept Park 
7 41 Boston Post Road 
Guilfoid, CT 06437 

Dear Bruce: 

Thank you for your letter of February 20, 2002. As I indicated in my earlier 
letter, it is my intention to conduct discovery in this case. 

In an effort to move the case forward, I will attempt to have discovery requests 
served on your client by April 1, 2002. It's "trial season" for me at my office, so I offer 
this date not as a make or break deadline, but as a good faith attempt to accommodate 
the interests of all parties. It remains my position that discovery shall remain open until 
September 1, 2002, and I do not consent to shorten that period. 

I hope that this letter finds you well. 

wsp: Enclosures 
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UNITED STATES DISTRICT COURT 
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DISTRICT OF CONNECTICUT APR 25 IZ 57 PM 'OZ 

KATHRYN KELLY ~-··,1 -· 

NO. 3:01CV01591 (Jcf./r L •.. 
vs. 

YALE UNIVERSITY APRIL 24, 2002 

OBJECTION TO DEFENDANT'S REQUEST TO REINSTATE ITS SUMMARY 
JUDGMENT MOTION 

The plaintiff, Kathryn Kelly, hereby respectfully tenders her objection to 

the defendant's request to reinstate their motion for summary judgment. In 

support hereof, the plaintiff represents the following: 

1. In its earlier decision, this honorable court recognized that such a 

motion was premature, and that the courts require that summary judgment only 

be granted "if after discovery, the nonmoving party has failed to make a sufficient 

showing on an essential element of [its] case with respect to which [it] has the 

burden of proof. (Citations omitted, emphasis in original and court's order of 

February 12, 2002). 

2. This honorable court further articulated that the defendant "may seek 

to reclaim its motion after discovery." (Emphasis supplied). 

3. In the instant case, this honorable court ordered on December 20, 

2001 that the discovery cutoff date is September 1, 2002, and dispositive 

motions are due by October 1, 2002. 

4. Counsel for the plaintiff has represented to counsel for the defendant, 

both orally and in writing, that the plaintiff intends to undertake discovery in the 
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instant case. Counsel for the plaintiff has specifically asserted that he will not 

agree to a foreshortening of the discovery period ordered by this honorable 

court. 

5. In the interest of justice and the full and fair resolution of the colorable 

claims herein, the plaintiff respectfully tenders her objection to the defendant's 

request. The defendant cannot in good faith claim that adherence to the court-

ordered discovery and briefing schedule, to which it agreed in the filing of a Rule 

26(f) Report, would cause it any hardship whatsoever. Conversely, the hrma 

already suffered by the plaintiff would be compounded should she be deprived of 

her ability to litigate the sensitive matters alleged by her. 

BY , , J < , l , < , .c 

ILLIAM S. PALMIERI .
Law Offices of WilliamS. Palmieri, L.L.C. 
Federal Bar No. ct14361 
205 Church Street, Suite 333 
New Haven, CT 06510 
(203) 562-3100 
FAX: (203) 498-6089 
Her Attorney 
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CERTIFICATION OF SERVICE 

On the date above stated, copies hereof were mailed to: 

Patrick M. Noonan, Esq. 
Bruce Matzkin, Esq. 
Delaney, Zemetis, Donahue, Durham & Noonan, P.C. 
7 41 Boston Post Road 
Guilford, CT 06437 



~ 
() 0 

('! rQy 
'.) ·-:: j ';' 

i __ j. S. ~i; ~,"T :.:.: 1 ~"'. T ,-, -., l t ~l· "T 

UNITED STATES DISTRICT COURT 

DISTRICT OF CONNECTICUT 

'"' .-.. I " , .. •- ~-

~:\I 

Nov iS 12 ~+3 PH ;uz 
t'"' ' 
ll ~ 1 f 
I ~ '·- ... 

KATHRYN KELLY 

VS. 
NO. 3:01 CV01591 {JCH) 

(»/ 
YALE UNIVERSITY NOVEMBER 21, 2002 

PLAINTIFF'S LOCAL RULE 9(c)2 STATEMENT 

I. RESPONSE TO FACTS ASSERTED BY DEFENDANTS 

1. Disagree. 

2. Disagree. 

3. Agree. 

4. Agree. 

5. Disagree. 

6. Disagree. 

II. ISSUES OF MATERIAL FACT AS TO WHICH THERE IS A 
GENUINE ISSUE TO BE TRIED 

5. On or about October 18, 1999, the plaintiff was violently 
sexually assaulted by a fellow student of the defendant university, on the 
premises of the defendant University. The plaintiff's attacker is male. 

6. Immediately after the sexual assault, the plaintiff informed the 
agent of the defendant Yale Health Services of the rape. Yale Health 
Services instructed the plaintiff to proceed immediately to Yale-New 
Haven Hospital. 

7. At Yale-New Haven Hospital, the plaintiff underwent an 
examination related to the sexual assault. A State of Connecticut Sexual 
Assault Medical Report was completed with the full cooperation of the 
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plaintiff, and all required medical tests were performed. The name of the 
assailant was provided by the plaintiff. 

8. At Yale-New Haven Hospital, the plaintiff gave a statement to 
the Yale University Police Department. Thereafter, the plaintiff gave both 
an oral and taped statement to the Yale Police, and photographs of the 
plaintiffs bruises and scratches were provided to them. The name of the 
assailant was again provided by the plaintiff. 

9. On or about October 19, 1999, the plaintiff requested that the 
defendant provide assistance and protection to her in redress of the 
sexual harassment and assault suffered by her on the campus of the 
defendant, and to provide her with a safe and secure environment to 
continue her studies. The name of her assailant was once again provided 
to the defendant. 

10. On October 25, 1999, the plaintiff filed a formal written 
complaint about the sexual assault with the defendant, articulating the 
incident and circumstances of the assault in painful and graphic detail. 
Therein, the plaintiff informed the defendant of the severe effect that the 
brutal rape has had upon her, her ability to engage in and continue her 
studies, or even to return to the location on campus where the assault 
occurred. 

11. In her written complaint, the plaintiff made specific requests of 
the defendant to insure no further contact with her assailant, including 
removing him from a class in which both she and the assailant were 
enrolled. The defendant ignored the plaintiffs requests. 

12. Thereafter, the defendant took affirmative steps to dissuade 
the female plaintiff from pursuing disciplinary action and criminal charges 
against her male assailant. 

13. After filing her complaint, the plaintiff approached Jann 
Weaver, the dean of students of the defendant, requesting that the matter 
be reviewed by the defendant's Disciplinary Committee. Weaver would 
not do so, and indicated threateningly that seeking this protection would 
set back the progress of the defendant's addressing the plaintiff's 
complaint. A warning of "Be careful" was issued by Weaver related to the 
pursuit of administrative and criminal sanctions against the male student 
assailant. 
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14. Weaver also informed the plaintiff at this time that the 
complaint review process was stalled, as the reviewing committee was 
being "reassembled". 

15. On numerous occasions thereafter, the plaintiff requested that 
the defendant provide her with a safe and secure learning environment, 
including living quarters. The defendant consistently refused, ignored or 
failed to act upon the plaintiff's requests. 

16. During this time, the plaintiff informed the 
defendant that her studies were in jeopardy, and the 
plaintiff's plans to enter into a course of study for her Ph.D. 
were gravely threatened. 

17. The plaintiff was promised by Weaver that she would contact 
the Academic Dean of the defendant to organize a plan which would 
protect the plaintiff's academic status. This was never done. 

18. On November 10, 1999, Weaver instructed the plaintiff to stall 
the criminal proceedings against the male assailant. The plaintiff refused. 

19. On or about November 11, 1999, without the knowledge or 
consent of the plaintiff, the defendant indefinitely suspended proceeding 
upon the plaintiff's complaint entirely. 

20. Thereafter, members of the student body prepared and 
distributed a flyer relating the defendant's refusal to act upon the plaintiff's 
complaint, causing the resumption of the proceeding. Despite its 
resumption, the defendant intentionally withheld written statements of the 
assailant from the plaintiff, while providing her written statements to him. 

21. On or about November 16, 1999, the defendant informed the 
plaintiff that she would be provided academic accommodations, and have 
until the conclusion of the spring, 2000 semester to decide upon her 
course of action. Despite this false assertion, the plaintiff was placed on 
Academic Probation on March 23, 2000. 

22. On November 19, 1999, the defendant held an open forum for 
students of the University. Without the knowledge or consent of the 
plaintiff, intimate, personal, confidential and highly embarrassing details of 
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the assault upon the plaintiff were published by the defendant to all 
assembled. 

23. The statements of the defendant were defamatory, portrayed 
the plaintiff in a false light and were improperly released in violation of 
confidentiality requirements. 

24. The actions of the defendant described herein were taken to 
protect itself and the assaultive male student, to the derogation of the 
rights, health, safety and education of the plaintiff. The actions of the 
defendant in responding to the male assaulter and the female victim were 
disparate. 

25. The actions of the defendant described herein constitute 
offensive gender-based conduct sufficiently severe so as to create an 
objectively hostile or abusive educational environment, and were 
subjectively perceived as such by the plaintiff. 

26. The defendant knew or should have known of the harassment, 
and failed to take steps reasonably calculated to prevent or end it. 

27. The defendant failed, refused or neglected to protect the 
plaintiff from sexual assault by a fellow student on the premises of the 
defendant. 

28. The defendant exhibited deliberate indifference to the plaintiff. 

29. The conduct of the defendant described above was extreme 
and outrageous and carried out with the knowledge that it probably would 
inflict extreme emotional distress upon the plaintiff. 

30. As a direct and proximate result of the acts and omissions of 
the defendant described above, the plaintiff suffered severe emotional 
distress and extreme economic loss. 

31. The acts and omissions of the defendant described above 
constitute violation of 20 U.S.C.A. § 1681. 

32. The acts and omissions of the defendant described above also 
constituted the intentional and negligent infliction of extreme emotional 
distress, defamation, negligence and breach of contract by the defendant, 
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pursuant to the provisions of Connecticut law which the plaintiff invokes 
under this court's supplemental jurisdiction. 

Amended Complaint, October 29, 2001. 

On the day after the rape by a fellow male student of the defendant, the plaintiff 

requested that the defendant protect her from further contact with her assailant. 

Transcript of Plaintiffs Deposition, May 15, 2002 (Hereinafter, "Tr.", at 11-12.) The 

request was made personally to agents of the defendant Kristin Leslie, Jann Cather 

Weaver and possibly Harry Adams, and later made in writing. Tr., at 12. Weaver and 

Adams were deans in the defendant University. Tr., generally. The plaintiff did not seek 

punishment for her attacker without his opportunity to be heard; she did, however seek 

action from the defendants that would insure her further safety from him, and permit her 

to continue her education without further assault or harassment. Tr., at 16-18. The 

plaintiff was concerned about the safety of other female students as well. Tr., at 106. 

Despite her request for freedom from harassment and safe access to the educational 

facilities, the plaintiff was subjected to an unwanted encounter with her attacker as soon 

as the day after the attack. Tr., at 18. 

Although Weaver acknowledged to the plaintiff that the Sexual Harassment 

Grievance proceedings were separate and distinct from both Disciplinary Committee 

complaints and criminal prosecution proceedings, Weaver actively discouraged the 

plaintiff from pursuing her lawful remedies involving discipline and prosecution of her 

attacker. Tr., at 18, et seq. Weaver warned the plaintiff to "Be careful" in proceeding 
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with criminal prosecution of her attacker. Tr., at 18. The plaintiff found Weaver's 

admonition "very odd." kL. The plaintiff perceived Weaver's warning as a threat, as 

Weaver told the plaintiff that "things would only get harder for [her] and that if [she] 

thought that [she] was having academic difficulty then, it would only get worse" if the 

plaintiff pursued criminal charges against the male student. Tr., at 20. The plaintiff 

found this "very distressing." ld. The plaintiff "felt that [Weaver] was trying to 

discourage her from pursuing disciplinary action" against the male student. Tr., at 20. 

The plaintiff "felt especially threatened by [Weaver's] warning of "be careful" and also 

felt coerced because [she] ... felt that [Weaver] was trying to scare [her] out of 

pursuing a different course that I thought could have been better." Tr., at 22. The 

plaintiff "perceived [Weaver] as trying to steer [her] from pursuing any other course of 

action." Tr., at 26. "She [Weaver] seemed to be trying to dissuade me [from pursuing 

discipline against her male attacker], and I was puzzled by it at the time," reported the 

plaintiff. Tr., at 27. 

Expediting the process of dealing with her male attacker was, understandably, 

"of very grave importance to [the plaintiff], how long it took, because each day felt like a 

year with him on campus." Tr., at 23. Notwithstanding, Weaver informed the plaintiff 

that if she insisted upon pursuing Disciplinary Committee action against her male 

attacker, that "the whole thing would take longer." Tr., at 21. The plaintiff found the 

defendant's admonition to "be careful" in seeking discipline against the male student 

doubly galling, as while the Disciplinary Committee was a standing Committee, the 
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Sexual Harassment Committee needed to be reassembled. Tr., at 23-24, 27. Weaver 

informed the plaintiff that the defendant was still trying to find people to be on the 

committee. Tr., at 24. 

At the same meeting, Weaver promised that the plaintiff would receive help in 

planning her academic future at Yale, but that help was never provided by the 

defendant. kl. Instead of protecting the plaintiff from further contact with the male 

student assailant, Weaver suggested that the plaintiff cut her course load down to two 

classes. Tr., at 20-21. The plaintiff had articulated to the defendant that she wished to 

proceed with her education, and did not wish to cut back her classes. kl. 

The plaintiff had serious concerns about the manner in which the sole remedial 

proceeding permitted her was being handled. Tr., 33 et seq. For example, the plaintiff 

learned that the defendant had withheld from her a written statement by her attacker, in 

response to her complaint against him, which he submitted to the Sexual Harassment 

Committee. Tr., at 33-34. Particularly egregiously, the plaintiff was not even made 

aware of the existence of the statement until after the proceedings had been 

concluded. Tr., at 35. Even then the response was only provided upon inquiry by the 

plaintiff to Harry Adams, who stated that he had "forgotten" to provide it to the plaintiff. 

kL. The plaintiff considered this act to be intentional or deliberate, based upon the 

inconsistency of the defendant's behavior in handling her complaint. Tr., at 37. On 

other occasions, the defendant had outright denied the plaintiff's request for the 

statement of her attacker, and the right to respond thereto. Tr., at 64, 66. 
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Additional example of the defendant's "inconsistency" in the process is found in 

the timing thereof. The plaintiff was verbally assured by the defendant that the process 

would be concluded before Thanksgiving, yet no resolution was reached until 

December. Tr., at 43-44. The defendant mislead the plaintiff into believing that the 

proceedings "could go as quickly as [she] wanted them to" go. Tr., at 44. The plaintiff 

was promised a faculty advocate in the process, Kristin Leslie, who was to provide, inter 

alia, pastoral care, and shepherd her through the grievance process. Tr., at 24-25, 94. 

Although agent of the defendant Leslie had promised to be present for, and advocate 

on behalf of the plaintiff at the hearing on her complaint, Leslie did not even show up to 

the hearing. Tr., at 95. 

Despite the repeated requests of the plaintiff commencing with her first report of 

the incident, the defendant failed to provide the plaintiff with alternative housing for 

nearly one month after the assault by the male student. Tr., at 47-48, 59-60. The 

plaintiff was forced to sleep on the living room couch of a friend and fellow female 

student. Tr., at 47-48, 52-53. This situation lasted several weeks, before the defendant 

responded to the plaintiff's need for alternative housing. kL. 

The outrageous attempts of the defendant to dissuade the plaintiff from pursuing 

criminal prosecution of her male attacker was repeated yet again on November 10, 

1999. Tr., at 61. On that date, the plaintiff received a telephone call from Weaver, who 

"suggested" to the plaintiff that "it would be better if [the plaintiff] was not pursuing the 

criminal charges" against the male student attacker. Tr., at 61. The plaintiff found this 
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"very bizarre," as the processes were separate and distinct from one another. 1.Q_, 

Weaver sounded "frantic" to the plaintiff, and she felt the situation and suggestion was 

"weird." lQ,_ 

On November 11, 1999, the plaintiff was, shockingly, informed by the defendant 

that the Sexual Harassment proceedings were immediately and indefinitely suspended. 

Tr., at 62. When the plaintiff asked why this was being done, the defendant responded 

that the Sexual Harassment proceeding "couldn't go on while the criminal proceedings 

were going on, and [Weaver, Leslie and possibly, Adams] were suggesting that the 

criminal proceedings were causing problems." Tr., at 62. As the plaintiff later learned, 

the defendant University was accommodating the request of the male student to 

suspend the proceedings, in direct contravention of the requests of, and to the severe 

detriment of the female student plaintiff. Tr., at 71-72, Exhibit X. The actions of the 

defendant left the plaintiff "very, very upset and angry." Tr., at 63. Agent of the 

defendant Margaret Farley admitted to the plaintiff that the defendant "knew that this 

was going to happen all along." Tr., at 95-98. 

The Sexual Harassment Committee proceedings resumed only after several 

pointed communications by the plaintiffs father to Deans of, and ultimately, the 

President of the defendant. Tr., at 63-68. Despite suddenly stopping the process with 

no prior notice to, or input from the plaintiff, the defendant admitted that the completion 

of the process was a necessary precursor to protecting the plaintiff and other female 

students, by removing the male attacker from the campus. Tr., at 67. The defendant 
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went so far as to state that the attacker could not be removed from campus until the 

Sexual Harassment Committee proceedings had concluded - and made this statement 

with the knowledge that the defendant had just ordered the process halted. kL. 

Failure to keep the plaintiff informed of the status of her complaint and the 

sometime-proceedings thereon was a nagging problem and source of anxiety and 

misery for the plaintiff. Tr., at 64, 75, 93-94. In fact, the plaintiff was never informed by 

the defendant of a Disciplinary complaint made against her by her attacker until her 

deposition in the instant case. Tr., at 72, 75-76. This was consistent with how the 

defendant kept her uninformed about and throughout the whole Sexual Harassment 

Grievance process. Tr., at 75-76. Learning about the aforementioned complaint in this 

manner caused the plaintiff further agony and distress, as did the actions of the 

defendant subsequent to her lodging a complaint of rape by a male student of the 

defendant. Tr., at 75-76. 

On two occasions, the defendant shared intimate, personal, privileged and/or 

defamatory information about the plaintiff in public fora, to fellow students of the 

plaintiff, without her consent. Tr., at 79-80. The first was by Harry Adams on 

November 19, 1999, to a group of students; the second, in the spring semester, on 

March 17, 2000, was by Dean Wood, also before a group of the plaintiff's fellow 

students. lll In the March 17, 2000 forum, Wood stated that what happened to the 

plaintiff "in the case on campus was not legal rape." Tr., at 81-83. Despite the finding 

of a "sexual violation" by the committee, Wood persisted in stating that it "was not a 
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rape case," and "it wasn't rape. kl The defendant stating that the plaintiff had not 

been raped was "basically the worst thing that anyone could say about what happened 

to" the plaintiff. Tr., at 82. As people in the forum were not privy to the plaintiff's 

statement of the actual events, they were left with the impression that the plaintiff was a 

liar, or worse. Tr., at 82. 

At the meeting Wood shared personal financial information about the plaintiff. 

Tr., at 81. Wood and Adams falsely told the students that the defendant was providing 

the plaintiff with financial assistance. Tr., at 81, 83-84. Although the plaintiff had 

requested such help from the defendant, she had not heard from the defendant about 

their intentions on this matter. Tr., at 81. Wood also falsely informed the students that 

the defendant was generally providing assistance to the plaintiff, which they were not. 

Tr., at 83-84. At the Harry Adams meeting, Adams falsely stated that the defendant 

would have helped the plaintiff with her academic difficulties as a result of the sexual 

assault, had she wanted the defendant to do so. Tr., at 84. The plaintiff had asked the 

defendant for such assistance, and the defendant was not helping her. Tr., at 21, 84. 

These were further instances where the defendant was "specifically telling people 

something that was not true" about the rape of the plaintiff and the defendant's 

response to her requests for assistance thereafter. Tr., at 84. 

One overarching desire of the plaintiff was that she be allowed to continue her 

education generally, and specifically to be able to successfully complete the Fall, 1999 

semester, in which her rape occurred. Tr., at 86. The plaintiff was assured by the 
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defendant that she would be permitted as much time as she wanted to complete the 

courses of that semester. Tr., at 86, 117. Despite this promise, the defendants placed 

the plaintiff on "Academic Probation," and she was given "Withdrawals" for all of her 

classes that semester. Tr., at 117-119. Adams even subsequently promise to wipe 

these notations from the plaintiffs transcript, which promise also was never honored. 

Tr., at 118. 

Various agents of the defendant acted in a hostile manner toward the plaintiff 

after her complaint, and made her feel harassed, fearful and uncomfortable. Tr., at 94. 

Kristin Leslie, who was supposed to be the plaintiffs "advocate" in the process, and 

faculty member Leddie Russell angrily accused the plaintiff of "going to the 

newspapers" with her story. kL The plaintiff found these false accusations very 

upsetting; she did not wish her tragedy to be publicized. kL Leslie also confronted the 

plaintiff about the "campus climate" - presumably a reference to the understandable 

outcry by the student body about the shabby way the defendant was handling the 

plaintiff. Tr., at 94. The plaintiff felt that Leslie was more concerned about the image of 

the student body in general, rather than how her ordeal was affecting the plaintiff. kL 

This behavior, and apparent lack of concern for her on the part of the defendant, was 

very upsetting and perceived by the plaintiff as hostility toward her. Tr., at 95. In a 

further instance of the defendant favoring the male attacker over the female victim, 

Dean Wood informed the plaintiff that he had determined that the attacker was not a 

threat to the community, even though he admitted to the plaintiff in the same breath that 
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he had not read any of the grievance proceeding documents until the day of the 

decision. Tr., at 106, 107. 

The plaintiff was aware that the defendant had failed to help other female 

students in the past who had been raped by male students. Tr., at 98. In the instant 

case, the defendant protected the plaintiffs male assaulter, and failed to protect her, 

the female victim. Tr., 98-99. In part, the plaintiff bases her assertions upon the fact 

that the male student was permitted to complete the semester through finals without 

interruption, and she, on the other hand, was not able to do so, and was subjected to a 

hostile, scary environment. Tr., at 99. 

The defendant admitted to the plaintiff "umpteen times that the grievance 

procedure was clearly not suitable for this kind of incident and that they were going to 

work on changing it as soon as [the plaintiffs grievance] ended." Tr., at 101. This 

accorded with the female plaintiffs experience, who found the process insensitive, 

random, ineffective, totally unfair and hostile toward her as a female student victim of 

sexual assault. Tr., at 100. On numerous occasions, confidential information about the 

process was conveyed to the plaintiff by the defendant in public. Tr., at 124, 126. 

Although the defendant found that the male attacker of the plaintiff had sexual 

intercourse with the plaintiff without her consent, the defendant refused to 

acknowledge that such action constitutes rape of the plaintiff. Tr., at 102-103. Instead, 

the defendant couched the felonious behavior in the nonsensical term "sexual 

violation." Tr., at 102. The plaintiff believed that expulsion of the rapist was the 
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appropriate sanction against her attacker, yet the defendant presented the student with 

the option of voluntary leave of absence. ld. No punitive sanction whatsoever against 

the rapist by the defendant was a possible outcome, should the attacker not take a 

leave of absence. Tr., at 104. 

The defendant is "obligated to protect their students" from a hostile environment, 

and it "didn't." Tr., at 114. To the extent that they are "worried about lawsuits, rather 

than protecting their students, then ... that's wrong." Tr., at 114. In all, the defendant 

utterly failed to protect the plaintiff, or even to be responsive to her grave situation, all 

the while, protecting her male attacker. T r., at 127. 

I know [the defendant] caused me this distress and that I tried to 
tell them and that they didn't do anything about it. . . . I can only say from 
the [defendant's] behavior ... 

I'm referring to the haphazard way the whole thing was put 
together. I'm referring to the fact that they called and left messages on 
the wrong phone numbers for me about confidential things. They slipped 
letters having to do with the proceedings under Sara Mott's door after I 
had moved into the guest lodge .... 

It was very disorganized to the point where the [defendant was] not 
protecting my privacy and [was] not insuring that I was getting things 
directly. 

Tr., at 127-128. 
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A. Undisputed Facts 

At all relevant times, the plaintiff was enrolled as a student at the Yale Divinity School 

("YDS"). On October 25, 1999, the plaintiff filed a formal written complaint with the YDS 

Sexual Harassment Committee about a sexual assault she had allegedly suffered at the hands of 

a fellow YDS student, Robert Nolan, on October 18, 1999. See Exhibit A.l In the written 

complaint, the plaintiff described the events leading up to the alleged assault, and the assault 

itself, in graphic detail. She informed the committee that she had filed criminal charges 

against Mr. Nolan with the Yale Police Department on October 22, 1999. She stated in her 

written complaint that "[t]he rape and its aftermath have created a hostile environment for me 

at Yale Divinity School," and that she had since moved out ofher dormitory room and had not 

been to classes or done any school work. She stated, "I am afraid to be alone or walk on 

campus, because I am so afraid of seeing Mr. Nolan." She requested "that the Committee take 

immediate disciplinary action against Mr. Nolan," and that YDS remove Mr. Nolan from a 

class that the plaintiff and Mr. Nolan both attended. She also stated, "I believe Mr. Nolan 

should be removed as a student from YDS." 

YDS has a formal, written set of Grievance Procedures for Complaints of Sexual 

Harassment within YDS, a copy of which is attached hereto as Exhibit B. The Grievance 

1 Given the extremely graphic nature of the plaintiffs written complaint to the YDS Sexual 
Harassment Committee, the defendant has chosen to redact the text of the complaint, in order to 
protect the privacy of both the plaintiff and Mr. Nolan. The redacted complaint is attached as 
Exhibit A merely to show that it was filed, and on what date it was filed. See Ex. A, bottom of last 
page (complaint is dated October 25, 1999). An unredacted copy can be made available should the 
Court deem it necessary, or if the plaintiff raises any issues necessitating that the defendant prove 
the contents of the complaint. 
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Procedures provide that an Informal Response Team initially discusses the complaint with the 

complainant, and then describes the incident to the full Sexual Harassment Committee. The 

Committee then assigns one or more members to gather facts and report back to the full 

Committee, which then decides whether to have a formal hearing. If the Committee decides to 

hold a hearing, it informs the complainant and the person being complained against in writing, 

and a hearing is held. Following a hearing, the Committee prepares a written report, including 

a recommendation ofwhat action the Dean ofYDS should take. The Dean must then decide 

whether to accept the Committee's recommendation. See Ex. B. 

Upon receiving the plaintiffs complaint, the Sexual Harassment Committee 

immediately commenced proceedings in accordance with its written Grievance Procedures. In 

fact, the Committee submitted its report to YDS Dean Richard Wood on December 2, 1999, 

only 38 days after receiving the plaintiffs complaint- well in advance of the two-month 

timeframe specified in the Grievance Procedures. See Ex. B, p. 6 ("The Committee will 

submit its report to the Dean of YDS ordinarily within two months of the receipt of the formal 

complaint by the Committee."). The Committee stated in the report that it had concluded that 

"Mr. Nolan did behave in an inappropriate manner ... and that his actions against [the 

plaintiff] constituted a sexual violation." The Committee recommended to Dean Wood that 

Mr. Nolan be required take a leave of absence at the end ofthe semester, and not be allowed to 

apply for readmission before the 2002-2003 academic year. The Committee recommended 

that if Mr. Nolan did not agree to this, the Dean should forward the matter to the YDS 

3 
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Disciplinary Committee to consider a motion to expel Mr. Nolan. A copy of the Committee's 

report to Dean Wood is attached hereto as Exhibit C. 

Dean Wood subsequently wrote to Mr. Nolan and the plaintiff stating that he concurred 

with the Committee's findings and was accepting its recommendation that Mr. Nolan be 

required to withdraw from YDS and not be allowed to reapply until the 2002-2003 academic 

year. A copy of this letter is attached hereto as Exhibit D. Mr. Nolan's suspension had already 

become effective by this time; he had not returned to YDS for the spring 2000 semester.2 The 

plaintiff makes no claim that she was subjected to any further sexual harassment, by Mr. Nolan 

or anyone else, after she filed her complaint with the Sexual Harassment Committee. 

Despite the YDS Sexual Harassment Committee's action in implementing and 

completing its procedures well within the timeframe set out in the written procedures, and 

despite that Mr. Nolan was suspended and thus prevented from coming into contact with the 

plaintiff for the duration of her time at YDS, the plaintiff alleges that YDS ignored her requests 

to ensure no further contact with Mr. Nolan, including removing him from a class in which 

they were both enrolled. See Amended Complaint, ~ 11. She also alleges that YDS "took 

affirmative steps to dissuade [her] from pursuing disciplinary action and criminal charges 

against her male assailant," see id., ~ 12, although she does not specify what these steps 

allegedly were. She alleges that she "requested that [YDS] provide her with a safe and secure 

2 The plaintiff conveniently leaves out of her Amended Complaint any mention of the outcome of 
the YDS Grievance Procedures and the punishment imposed against Mr. Nolan, and also fails to 
mention that the proceedings were completed in 38 days, well within the two-month timeframe set 
out in the Grievance Procedures. 

4 
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learning environment, including living quarters, [but YDS] consistently refused, ignored or 

failed to act upon the plaintiffs requests." See id., ~ 15. She alleges that on November 10, 

1999 Dean of Students Jann Weaver "instructed the plaintiff to stall the criminal proceedings 

against the male assailant," and that the following day YDS "indefinitely suspended 

proceeding upon the plaintiffs complaint entirely," resuming the proceedings only after YDS 

students prepared and distributed a flyer stating that YDS was refusing to act upon the 

complaint. See id., ~~ 18-20. 

In fact, Dean Weaver had received a letter from Mr. Nolan's father, Richard A. Nolan, 

M.D., dated November 8, 1999, pointing out that his son was the subject of a criminal 

investigation based on the alleged rape, and implicitly threatening YDS with legal action on 

the grounds that its internal proceedings would result in violations ofhis son's constitutional 

rights. Dr. Nolan stated, "As Rob's father, I cannot allow this to happen." He demanded that 

YDS defer its proceedings "immediately" pending the "conclusion of the public investigation." 

He copied his letter to two attorneys who were listed at the bottom of the letter. A copy of Dr. 

Nolan's letter to Dean Weaver is attached hereto as Exhibit E. 

Although Dean Weaver informed the plaintiff that it was necessary for YDS to look 

into the issues raised by Dr. Nolan, this in no way resulted in any significant delay in the YDS 

disciplinary proceedings, as demonstrated by the undisputed fact that the Committee's report 

recommending Mr. Nolan's removal from YDS was submitted to the Dean, within 38 days. 

The plaintiffs father, Michael Kelly, e-mailed Dean Wood on November 11, 1999, 

requesting an "explanation oftoday's decision to punish our daughter by truncating the 
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grievance procedure which she initiated," and stating that YDS was "permitting her rapist to 

remain on campus without any sanction, thereby 'affirming' his conduct." A copy ofMr. 

Kelly's email to Dean Wood is attached hereto as Exhibit F. Mr. Kelly, like his daughter, thus 

believed that YDS could simply kick Mr. Nolan out of school at their request, without first 

taking the steps necessary to determine what had occurred and whether such action was 

warranted. Dean Wood responded with an email later that same day, explaining that YDS 

could not simply remove Mr. Nolan from school before the Sexual Harassment Committee 

implemented its procedures, as "[b ]oth parties have rights that must be respected," and that this 

had been explained to the plaintiff a few days before. Dean Wood assured Mr. Kelly that YDS 

was working for a "speedy and just resolution." A copy ofDean Wood's email to Mr. Kelly is 

attached hereto as Exhibit G. 

The next day, Mr. Kelly again emailed Dean Wood, explaining that his daughter had 

informed him that the day before (November 11), she was told that Yale's lawyer had stopped 

the Sexual Harassment Committee proceedings and that YDS "had no authority to follow 

through with their process until the legal procedure had concluded." He stated that "[t]here is 

no doubt in our minds that legal pressure contributed to the YDS committee's non-action." A 

copy of this email is attached hereto as Exhibit H. 3 

;l This email strongly suggests that, contrary to the plaintiffs position in this lawsuit, the plaintiff 
and her family did not ever believe that YDS was favoring Mr. Nolan because he was a male, but 
rather that they believed YDS was concerned about legal ramifications of the Sexual Harassment 
Committee proceedings. 
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Notwithstanding what the plaintiffwas allegedly told on November 11 about a 

purported stoppage in the committee proceedings, and notwithstanding whether she accurately 

reported this information to her father and whether her father accurately reported what his 

daughter told him when he emailed Dean Wood, the Sexual Harassment Committee 

proceedings continued to their conclusion. In fact, Yale Associate General Counsel Caroline 

Hendel wrote to Mr. Nolan on November 16, 1999, in response to a letter from him requesting 

that the YDS proceedings be stopped, stating that "the Committee will not suspend its 

proceedings pending completion of the criminal proceedings." A copy of this letter is attached 

hereto as Exhibit I. The undisputed fact is that YDS did not terminate the proceedings against 

Mr. Nolan, regardless of any misunderstanding on the part of the plaintiff or her father. 

Not only did YDS complete its proceedings in 38 days, and not only was Mr. Nolan 

suspended based on the Committee's recommendation, but when Mr. Nolan himself filed a 

complaint with the Committee claiming that the plaintiff had violated confidentiality rules 

governing the Grievance Procedures by distributing flyers which contained information that he 

believed would be kept confidential, Committee Chairman Dr. James Dittes wrote to Mr. 

Nolan informing him that "[b]ecause the events you refer to are part of the matters before the 

Sexual Harassment Committee, it is not appropriate for the Disciplinary Committee to 

investigate these events independently." A copy of Mr. Nolan's complaint is attached hereto 

as Exhibit J; a copy ofDr. Dittes' response is attached hereto as Exhibit K. Thus, not only did 

the YDS Sexual Harassment Committee quickly and effectively deal with the plaintiffs 

complaint, but it rebuffed her alleged attacker's efforts to tum the proceedings against her. 

7 
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Based on the above undisputed facts and the caselaw discussed below, it is clear that 

YDS did not violate Title IX in any of the ways the plaintiff alleges, but in fact took prompt, 

effective action which resulted in Mr. Nolan being suspended from YDS until after the 

plaintiffs scheduled graduation therefrom, ensuring that she would not have to come into 

contact with him in the future. As such, Yale is entitled to judgment as a matter oflaw. 

B. Summary Judgment Standard 

The party moving for summary judgment bears the initial burden of identifying for the 

court those portions of the record which it believes demonstrate the absence of material fact. 

Celotex Com. v. Catrett, 477 U.S. 317, 323 (1986). In cases where, as here, the nonmovant will 

bear the ultimate burden of proof at trial on an issue, the moving party's burden under Rule 56 

will be satisfied if it can point to an absence of evidence to support an essential element of the 

non-moving party's claim. Id. 

Where the moving party demonstrates that the nonmoving party's evidence is insufficient 

as a matter oflaw to establish his claim, the burden shifts to the nonmoving party to come 

forward with persuasive evidence that his claim is not "implausible." Matsushita Elec. Indus. Co. 

v. Zenith Radio Com., 475 U.S. 574, 587 (1986). The question then becomes whether there is 

sufficient evidence to reasonably expect that a jury could return a verdict in favor of the non

moving party. Anderson v. Liberty Lobby. Inc., 477 U.S. 242, 248 (1986); Brady v. Town of 

Colchester, 863 F.2d 205, 211 (2d. Cir. 1988); Glazer v. Formica Com., 964 F.2d 149, 154 (2d. 

Cir. 1992) ("In order to defeat a properly supported motion for summary judgment, the 
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nonmoving party must adduce sufficient evidence to permit a reasonable jury to return a verdict 

in his or her favor"). As stated by the Supreme Court in Matsushita, in order to defeat a motion 

for summary judgment, the non-movant must raise a genuine, specific issue of material fact: 

[T]he issue of fact must be "genuine." When the moving party has 
carried its burden under Rule 56( c), its opponent must do more 
than simply show that there is some metaphysical doubt as to the 
material facts. In the language of the Rule, the non-moving party 
must come forward with "specific facts showing that there is a 
genuine issue for trial." Where the record taken as a whole could 
not lead a rational trier of fact to find for the non-moving party, 
there is no "genuine issue for trial." 

475 U.S. at 586-87. 

C. The Plaintiff's Allegations and Evidence Fail to Establish a Title IX Violation 

Title IX provides, "No person in the United States shall, on the basis of sex, be 

excluded from participation in, be denied the benefits of, or be subjected to discrimination 

under any education program or activity receiving Federal financial assistance .... " 20 U.S.C. 

§ 1681(a). 

1. Hostile Environment 

a. To Be Liable Under Title IX, a School Must Have Been Deliberately 
Indifferent to a Student's Claim ofHarassment 

The United States Supreme Court established the requirements for holding a recipient 

of federal funds liable under Title IX for fostering a hostile environment when a student has 

been subjected to sexual harassment by another student in Davis v. Monroe County Board of 

Education, 526 U.S. 629, 119 S. Ct. 1661 (1999). The Supreme Court held that a funding 

recipient may be liable "where the funding recipient acts with deliberate indifference to known 
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acts of harassment in its programs or activities. Moreover, we conclude that such an action 

will lie only for harassment that is so severe, pervasive, and objectively offensive that it 

effectively bars the victim's access to an educational opportunity or benefit." ld. at 1666 

(emphasis added). The Court thus applied the same standard - deliberate indifference - that it 

had established for determining a school's liability for failure to adequately respond to known 

harassment by a teacher against a student. See id. at 1671, citing Gebser v. Lago Vista 

Independent School District, 524 U.S. 274, 283, 118 S. Ct. 1989 (1998); see also, Haines v. 

Metropolitan Gov't of Davidson County. Tennessee, 32 F. Supp. 2d 991 999 (M.D. Tenn. 

1998) (applying the Gebser standard for student-on-student harassment). 

The Supreme Court made clear that where the funding recipient does not itself engage 

in harassment directly, "it may not be liable for damages unless its deliberate indifference 

'subject[s]' its students to harassment. That is, the deliberate indifference must, at a minimum, 

'cause [students] to undergo' harassment or 'make them liable or vulnerable' to it." Davis, 

119 S. Ct. at 1672 (quoting the Random House Dictionary of the English Language 1415 

(1996) for the definition of"subject") (alterations in original). "Moreover, because the 

harassment must occur 'under' 'the operations of a funding recipient, see 20 U.S.C. § 1681(a); 

§ 1687 (defining 'program or activity'), the harassment must take place in a context subject to the 

[funding recipient's] control." Id. at 1672. The Court stated that these qualifications on the 

liability of a funding recipient for student-on-student harassment "limit a recipient's damages 

liability to circumstances wherein the recipient exercises substantial control over both the 

harasser and the context in which the known harassment occurs." Id. 
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The Supreme Court rejected the notion that "nothing short of expulsion of every student 

accused of misconduct involving sexual overtones would protect [school] from liability for 

damages," and emphasized that "[C]ourts should refrain from second-guessing the disciplinary 

decisions made by school administrators." Id. at 1674. The Court rejected the idea that Title IX 

requires schools to "remedy" peer harassment or to "ensure that students conform their conduct 

to certain rules." "On the contrary, the [funding] recipient must merely respond to known peer 

harassment in a manner that is not clearly unreasonable .... [T]here is no reason why courts, on 

a motion to dismiss, for summary judgment, or for a directed verdict, could not identify a 

response as not 'clearly unreasonable' as a matter of law." I d. (emphasis added). 

The Supreme Court noted that the standard for determining the reasonableness of a 

funding recipient's actions "is sufficiently flexible to account both for the level of disciplinary 

authority available to the school and for the potential liability arising from certain forms of 

disciplinary action. A university might not, for example, be expected to exercise the same degree 

of control over its students that a grade school would enjoy, ... and it would be entirely 

reasonable for a school to refrain from a form of disciplinary action that would expose it to 

constitutional or statutory claims." Id. at 1674. 

The Supreme Court made very clear that a federal funds recipient will not be liable under 

Title IX for merely failing to take the action demanded by the purported victim of harassment. 

See id. at 1674 ("[T]he dissent erroneously imagines that victims of peer harassment now have a 

Title IX right to make particular remedial demands."). 

b. The Undisputed Evidence Shows that YDS Was Not Deliberately 
Indifferent to the Plaintiffs Harassment Claim 

11 
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The undisputed evidence demonstrates that YDS was not "deliberately indifferent" to the 

plaintiffs complaint that she had been sexually assaulted, and that, to the contrary, it quickly and 

effectively implemented its Grievance Procedures, resulting in the alleged perpetrator being 

removed from YDS until after the plaintiff was scheduled to graduate. 

The plaintiff seems to believe that YDS was required to accept her allegations and take 

harsh disciplinary measures against Mr. Nolan, such as removing him from classes and/or 

kicking him out of school, immediately upon receiving her complaint and without conducting 

any investigation into what had occurred and without any process to determine if such measures 

were warranted or justified. YDS was not required under Title IX to do so. See id at 1674 

(rejecting the notion that a victim of sexual harassment has a "right to make particular remedial 

demands"). It was only required to "respond to known peer harassment in a manner that is not 

clearly unreasonable." See id. Had YDS summarily expelled Mr. Nolan at the plaintiffs request 

without implementing its own procedures, it could have subjected itself to liability to Mr. Nolan, 

a risk to which the Supreme Court explicitly stated that a recipient of federal funds need not 

expose itself. See id. (recognizing that the standard for determining the reasonableness of a 

funding recipient's actions takes into account the potential liability of the funding recipient for 

imposing certain forms of discipline). In fact, Mr. Nolan might himself have a Title IX claim if 

YDS had blindly accepted the plaintiffs allegations and kicked him out of school without first 

conducting a reasonable inquiry to determine what really occurred, not to mention a variety of 

other claims, such as breach of contract (for failure to implement its set procedures), defamation 

(for labeling Mr. Nolan a rapist without first taking steps to ascertain the whether this was true), 
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intentional infliction of emotional distress (for expelling Mr. Nolan and thereby branding him a 

rapist when he may have been innocent of the charges the plaintifflodged against him), and who

knows-what-else. That the plaintiff and her parents may have erroneously believed that YDS 

was terminating its internal disciplinary proceedings pending the outcome ofthe criminal 

investigation into Mr. Nolan's alleged assault of the plaintiff, does not provide grounds for a Title 

IX action when, as the undisputed evidence shows, YDS in fact did implement its procedures to a 

prompt and effective conclusion, punishing the plaintiffs assaulter and protecting her from 

having to come into further contact with him. 

The present case is unlike the case ofBrzonkala v. Virginia Polytechnic Institute and 

State University, 132 F.3d 949 (4th Cir. 1997), in which the Fourth Circuit held that the a student 

who had been raped by three student football players stated a claim under Title IX where the 

university, after initially suspending one of the assaulters after he admitted raping the plaintiff 

during a disciplinary hearing, voided that hearing in disregard of its own rules of finality, held a 

second hearing that was procedurally biased against the plaintiff and in which the only charge 

considered was "using abusive language," and ended up overturning the one-year suspension, 

instead giving him a "deferred suspension until [his] graduation from Virginia Tech." See id. at 

960. The Fourth Circuit, applying the Title VII standard for holding employers liable when they 

fail to adequately respond to harassment by employees, stated that in light of"the long and 

winding disciplinary process and the proverbial slap on the wrist as punishment, we cannot 

conclude ... that Virginia Tech's remedy was either prompt or adequate" such that the plaintiffs 

claims should be dismissed. See id. at 961. Unlike the university in Brzonkala, YDS promptly 
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implemented and concluded its investigative and disciplinary process and, upon determining that 

Mr. Nolan had committed a sexual violation against the plaintiff, far from issuing a slap on the 

wrist, handed down a harsh sanction that both punished Mr. Nolan and protected the plaintiff 

from having to come into contact with him for the remainder of her time at YDS. 

Contrary to the plaintiffs position, YDS simply was not required to take the remedial 

measures she demanded: removing Mr. Nolan from certain classes, and from YDS altogether, 

before first implementing procedures to determine if such measures were warranted. See Davis, 

119 S. Ct. at 1674 ("[T]he dissent erroneously imagines that victims of peer harassment now 

have a Title IX right to make particular remedial demands."). YDS did all that could reasonably 

be expected of it: It promptly carried out its Grievance Procedures upon receiving the plaintiffs 

complaint about the alleged assault, completed the process in 38 days (notwithstanding Dr. 

Nolan's letter threatening legal action ifYDS did not stop its internal proceedings), 

recommended harsh punishment after determining that Mr. Nolan had committed a sexual 

violation, and implemented that punishment. No reasonable jury could find that YDS 's response 

was "clearly unreasonable" or that it was "deliberately indifferent" to the plaintiffs complaint. 

As the Supreme Court stated: 

I d. 

[C]ourts should refrain from second-guessing the disciplinary decisions made by 
school administrators. . .. School administrators will continue to enjoy the 
flexibility they require so long as funding recipients are deemed 'deliberately 
indifferent' to acts of student-on-student harassment only where the recipient's 
response to the harassment or lack thereof is clearly unreasonable in light of the 
known circumstances. 

14 



c 0 

The undisputed evidence demonstrates that YDS's response was not only not clearly 

unreasonable and not deliberately indifferent, but was, in fact, eminently reasonable. YDS's 

Grievance Procedures were carried out and concluded well within the timeframe specified in the 

Procedures, the plaintiffs alleged assaulter was kicked out of school to punish him and prevent 

him from coming into contact with the plaintiff, and the plaintiff was not subjected to any further 

harassment after she filed her complaint with the Sexual Harassment Committee.4 As the 

Supreme Court stated, "[T]here is no reason why courts, on a motion to dismiss, for summary 

judgment, or for a directed verdict, could not identify a response as not 'clearly unreasonable' 

as a matter oflaw." Davis, 119 S. Ct. at 1674. 

As YDS's response to the plaintiffs complaint was prompt, was completed in a timely 

fashion, and both punished the plaintiffs assaulter and protected her from having to come into 

contact with him for the duration of her enrollment at YDS, there can be no other conclusion than 

that the response was neither clearly unreasonable nor deliberately indifferent. As such, the 

Court should grant YDS summary judgment on the plaintiffs Title IX hostile environment claim. 

4 Although the plaintiff alleges that YDS "knew or should have known of the harassment, and 
failed to take steps reasonably calculated to prevent or end it," and that YDS "failed, refused or 
neglected to protect the plaintiff from sexual assault by a fellow student on the premises of the 
defendant," see Complaint, '11'11 23-24, she makes no allegations explaining how YDS "knew or 
should have known" a fellow student would sexually assault her before it occurred, nor does she 
make any allegations suggesting that she was subjected to further harassment once she reported 
the incident. 
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2. Disparate Treatment 

The plaintiffs claim that "[t]he actions of[YDS] in responding to the male assaulter and 

the female victim were disparate" fails as a matter oflaw, because she has produced no evidence, 

nor even alleged, that YDS has a policy of treating males more favorably than females in its 

treatment of sexual harassment claims. 

Courts considering disparate treatment claims under Title IX apply the standards used in 

similar claims under Title VII. See Brzonkala, supra, 132 F.3d at 961; Yusufv. Vassar College, 

35 F.3d 709, 714-15 (2d Cir. 1994). A claim of disparate treatment requires proof of 

discriminatory intent. Brzonkala, 132 F.3d at 961; Yusuf, 35 F.3d at 714. 

Allegations of a procedurally or otherwise flawed proceeding that had led to an 
adverse and erroneous outcome combined with a conclusory allegation of gender 
discrimination is not sufficient to survive a motion to dismiss. The fatal gap is ... 
the lack of a particularized allegation relating to a causal connection between the 
flawed outcome and gender bias. A plaintiff must thus also allege particular 
circumstances suggesting that gender bias was a motivating factor behind the 
erroneous finding. . .. Such allegations might include, inter alia, statements by 
members of the disciplinary tribunal, statements by pertinent university officials, 
or patterns of decision-making that also tend to show the influence of gender. 

Yusuf, 35 F.3d at 714. 

In Brzonkala, the plaintiff brought a Title IX disparate treatment claim based on her 

allegations that the university had a policy of not automatically reporting rapes to the police, that 

her access to evidence during the disciplinary proceedings was hampered, and the her alleged 

assaulter received "woefully inadequate punishment" despite having admitted having sexual 

intercourse with the plaintiff after she twice told him "no" (that being a one-year suspension 

which was deferred until after the assaulter graduated, thus allowing him to return on a full 
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athletic scholarship). See Brzonkala, supra, 132 F.3d at 962. In fact, rape of female students by 

male students was the only violent felony that the university did not automatically report to 

police. See id. at 954. The court held that these allegations were insufficient to state a Title IX 

disparate treatment claim. With respect to the allegation that the university had a policy of not 

automatically reporting rapes to the police, the court noted that the plaintiff did not allege "that 

the university generally treats rape less seriously in its own disciplinary proceedings, nor does 

she state facts to support an inference that the university created its nonreporting policy to 

discriminate against rape victims." ld. at 962. "Without an allegation that [the university] itself 

fails to punish rapists, or impedes criminal investigations, or separate facts to establish that the 

policy was a result of gender bias, the university has not discriminated against rape victims, 

because these victims can always pursue criminal charges themselves." Id. at 962. 

With respect to the plaintiffs allegation that her access to evidence was hampered, the 

court stated that this was "nothing but 'allegations of a procedurally or otherwise flawed 

proceeding that has led to an adverse and erroneous outcome combined with a conclusory 

allegation of gender discrimination."' ld. at 962, quoting Yusuf, supra, 35 F.3d at 715. With 

respect to the allegation that the assaulter received ''woefully inadequate punishment," the court 

stated that ''without more, this does not prove intentional gender discrimination against [the 

plaintiff]." ld. at 962. 

The facts in the present case are far less compelling than those in Brzonkala, in which the 

disparate treatment claim was dismissed as a matter oflaw. Unlike Brzonkala, in the present 

case there is no evidence, or even an allegation, that YDS has a policy of not reporting rapes, or 
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that it has a policy of discouraging females from reporting rapes. Although arguably the 

plaintiffs complaint can be read to allege that YDS's Grievance Procedures were procedurally 

flawed (for example, her allegation that YDS "withheld written statements of the assailant from 

the plaintiff, while providing her written statements to him," see Amended Complaint, ~ 20), she 

does not allege that the outcome was erroneous, nor could she, as Mr. Nolan was found to have 

committed a sexual violation against her. Nor can YDS be said to have meted out "inadequate 

punishment": Mr. Nolan was required to withdraw from YDS for two and a half years, allowing 

the plaintiff to complete her education without having to take classes with, or come into contact 

with, Mr. Nolan. In any event, even an erroneous outcome and an inadequate punishment would 

not be enough to sustain the plaintiffs Title IX disparate treatment claim, as Brzonkala makes 

clear, without evidence that these factors were the result of gender bias. As in Brzonk:ala, all the 

plaintiff has done is made a conclusory allegation of gender discrimination, unsupported by any 

facts, such as "statements by members of the disciplinary tribunal, statements by pertinent 

university officials, or patters of decision-making that also tend to show the influence of gender." 

See Yusuf, supra, 35 F.3d at 715.5 Therefore, her Title IX disparate treatment claim fails as a 

matter oflaw. 

5 In Yusuf, the plaintiff was a male student against whom a sex harassment charge was filed by a 
fellow student. His allegations in support of his Title IX disparate treatment claim included that 
he was prevented from adequately defending himself (i.e., the university did not allow him to 
produce all the witnesses he wished to produce, refused to accept a written statement discrediting 
the complainant's claims against him from a key witness who was unable to attend the hearing, 
terminated the hearing despite that the plaintiff had not yet called two witnesses from his 
approved list), that "Defendant [Vassar College] has historically and systematically rendered 
verdicts against males in sex harassment cases, solely on the basis of sex," and that "Male 
respondents in sex harassment cases at Vassar College ... are invariably found guilty, regardless 
of the evidence, or lack thereof." See Yusuf, 35 F.3d at 712-13. The court held that these 
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D. The Court Should Decline to Decline to Exercise Supplemental Jurisdiction Over 
the Plaintiff's Remaining State Law Claims 

28 U.S.C. § 1367(a) states that "in any civil action of which the district courts have 

original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims 

that are so related to claims in the action within such original jurisdiction that they form part of 

the same case or controversy .... " However, 28 U.S.C. § 1367(c)(3) states: "The district courts 

may decline to exercise supplemental jurisdiction over a claim under subsection (a) if ... the 

district court has dismissed all claims over which it has original jurisdiction." Thus, because 

plaintiffs Title IX claims fail as a matter oflaw, the Court should likewise dismiss the plaintiffs 

remaining state law claims for intentional and negligent infliction of emotional distress, 

defamation, negligence and breach of contract. 

"[A] federal court should consider and weigh in each case, and at every stage ofthe 

litigation, the values of judicial economy, convenience, fairness, and comity in order to decide 

whether to exercise jurisdiction over a case brought in that court involving pendent state-law 

claims. When the balance of these factors indicates that a case properly belongs in state court, as 

allegations sufficed to support an inference of discrimination and thus to overcome a motion to 
dismiss .. See id. at 715-16. 

Unlike the Yusuf plaintiff, in the present case, the plaintiff makes no allegations, nor is 
there any evidence, that would support an inference that YDS in any way discriminated against 
her on the basis of gender. For example, she has not alleged, nor has she produced evidence, that 
YDS historically treats males more favorably than females, nor has she alleged any statements by 
members of the Sexual Harassment Committee or university officials suggesting that they were 
biased against females. "The fatal gap [in a Title IX disparate treatment claim] is ... the lack of a 
particularized allegation relating to a causal connection between the flawed outcome and gender 
bias." Id. at 714. 
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when the federal-law claims have dropped out of the lawsuit in its early stages and only state-

law claims remain, the federal court should decline the exercise of jurisdiction by dismissing the 

case without prejudice." Carnegie-Mellon Univ. v. Cohill, 484 U.S. 343, 350, 108 S. Ct. 614, 

619 (1988) (emphasis added). 

The Second Circuit has consistently applied this principle, upholding or directing the 

dismissal of state law claims once the federal claims have dropped out of the case. See. e.g., 

Martinez v. Simonetti, 202 F.3d 625, 636 (2d Cir. 2000) ("Because the federal claims against 

them must be dismissed, we also direct dismissal of the supplemental state law claims ... 

pursuant to 28 U.S.C. § 1367(c)(3)."); Gurary v. Winehouse, 190 F.3d 37,47 n.10 (2d Cir. 1999) 

("The district court's dismissal ofthe state law claims for lack of jurisdiction once it correctly 

dismissed the federal claims was entirely appropriate."); In Re Merrill Lynch Limited 

Partnerships Litigation, 154 F .3d 56, 61 (2d Cir. 1998) ("[T]he district court properly declined to 

exercise supplemental jurisdiction over the state law claims after dismissing the RICO action. 

This Court and the Supreme Court have held that when the federal claims are dismissed the state 

claims should be dismissed as well.") (citing United Mine Workers v. Gibbs, 383 U.S. 715, 726 

(1966) and Pitchell v. Callan, 13 F.3d 545, 549 (2d Cir. 1994)); Tops Markets. Inc.v. Quality 

Markets. Inc., 142 F.3d 90, 103 (2d Cir. 1998) (noting that the Supreme Court in Carnegie-

Mellon "announced that when all federal claims are eliminated in the early stages oflitigation, 

the balance of factors generally favors declining to exercise pendent jurisdiction over remaining 

state law claims and dismissing them without prejudice.") (emphasis in original). 
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Based on the foregoing, if the Court dismisses the plaintiffs Title IX claims, it should in 

its discretion decline to exercise jurisdiction over the remaining state law claims. 

E. Even If the Court Considers the Plaintifrs State Law Claims On Their 
Merits, They All Fail To State A Claim 

The plaintiff alleges conclusorily that YDS 's actions "constituted the intentional and 

negligent infliction of emotional distress, defamation, negligence and breach of contract." See 

Amended Complaint,~ 32. The plaintiff, however, has failed to state a claim under any of these 

causes of action. 6 

1. The Breach of Contract Claim Fails Because the PlaintiffHas Not Alleged 
the Existence of a Contract 

Nowhere in the Amended Complaint is there any allegation that the plaintiff and the 

defendant had a contract of any kind. Therefore, this count must be dismissed. See Chern-Tek 

Inc. v. General Motors Corp., 816 F. Supp. 123, 131 (D. Conn. 1993) ("In pleading an action for 

breach of contact, plaintiff must plead: 1) the existence of a contract or agreement; 2) the 

defendant's breach of the contract or agreement; and 3) damages resulting from the breach."), 

citing O'Hara v. State, 218 Conn. 628, 590 A.2d 948 (1991); Wesconn Co. v. Acmat Corp., No. 

CV990594760S, 2001 WL 438711, at *1 (Conn. Super. April11, 2001) (Hale, J.) ("[T]o state a 

claim for breach of contract the party must allege (1) existence of a contract, (2) its breach, and 

6 As the caption of this Motion indicates, the defendant believes that the plaintiffs state law claims 
all fail under the 12(b)(6) standard, namely, that they fail to state a claim upon which relief may 
be granted. If the Court addresses these claims on their merits and disagrees, then the defendant 
expects that after conducting discovery, it will be able to show that it is entitled to summary 
judgment on these claims. 

21 



~ ,, ,' n 

(3) damages resulting from the breach."); First Equity Development. Inc. v. Risko, No. 

CV970162561S, 1998 WL 294061, at *3 (Conn. Super. May 26, 1998) (Karazin, J.) ("It is a 

basic contract principle that in order to establish a cause of action sounding in breach of contract, 

the plaintiff must allege that the defendant breached a term of an existing contract."). 

Because the present complaint fails to allege either the existence of a contract or a breach, 

the breach of contract claim must be dismissed. 7 

2. The Negligence Claim Fails Because the Plaintiff Has Failed to Show 
the Defendant Breached A Duty Owed to Her 

The only possible basis for a negligence claim that the defendant can glean from the 

Complaint is the plaintiffs allegation that the defendant "failed, refused or neglected to protect 

the plaintiff from sexual assault by a fellow student on the premises ofthe defendant." See 

Amended Complaint,~ 27. Thus, the plaintiffs claim rests on a purported duty on the part of 

YDS to ensure that she would not be sexually assaulted by another student. However, no such 

duty existed. 

7 Although it is far from clear from the Amended Complaint, the defendant assumes that the 
breach of contract claim is based on either (a) a purported failure by the defendant to carry out its 
written Grievance Procedures as stated in the procedures; or (b) the defendant's allegedly placing 
the plaintiff on academic probation in March, 2000 after allegedly informing the plaintiff that she 
would have until the end of the spring, 2000 semester to decide on her course of action with 
respect to "academic accommodations." See Amended Complaint,~ 21. If the former, assuming 
that the written Grievance Procedures somehow constituted a contract (which the plaintiff has not 
alleged), the undisputed evidence shows without a doubt that the defendant did carry out its 
written Grievance Procedures in a prompt and effective manner. If the latter, the plaintiff has not 
made any allegations showing how any statement regarding academic accommodations constituted 
a contract, or how placing her on academic probation (the reasons for which are not addressed in 
the Complaint) constituted a breach of any such contract, or how she was damaged by any such 
breach. 
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The Connecticut Supreme Court discussed the duty element of a negligence claim in 

Bums v. Board ofEducation ofthe City of Stamford, 228 Conn. 640, 638 A.2d 1 (1994): 

The existence of a duty of care, an essential element of negligence, is a 
matter of law for the court to decide. A duty to act with reasonable care to 
prevent harm to a plaintiff which, if violated, may give rise to tort liability is 
based on a 'special relationship' between the plaintiff and the defendant. A duty to 
use care may arise from a contract, from a statute, or from circumstances under 
which a reasonable person, knowing what he knew or should have known, would 
anticipate that harm of the general nature of that suffered was likely to result from 
his act or failure to act. The ultimate test of the existence of a duty to use care is 
found in the foreseeability that harm may result if it is not exercised. 

Bums, 228 Conn. at 646-47; 638 A.2d at 4 (internal citations and quotation marks omitted). The 

Connecticut Supreme Court again emphasized the foreseeability aspect of the duty element in 

Waters v. Autuori, 236 Conn. 820, 676 A.2d 357 (1996): 

Duty is a legal conclusion about relationships between individuals, made after the 
fact, and imperative to a negligence cause of action. The nature of the duty, and 
the specific persons to whom it is owed, are determined by the circumstances 
surrounding the conduct of the individual. Because foreseeability is a necessary 
component of duty, the absence of foreseeability forecloses the existence of a 
duty of care. 

Waters, 236 Conn. at 827-28 (internal citations omitted). 

The plaintiff has not alleged the existence of any contract or statute giving rise to 

a special duty on the part ofYDS to prevent her from being sexually assaulted by a 

fellow student. Nor does she allege any "circumstances under which a reasonable person, 

knowing what he knew or should have known, would anticipate that harm of the general 

nature of that suffered was likely to result from his act or failure to act." See Bums, 228 

Conn. at 646-47; 638 A.2d at 4. She has alleged no facts suggesting that it was somehow 

foreseeable that the plaintiff was in danger ofbeing assaulted by Mr. Nolan, or that there 
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was a particular danger ofYDS students being sexually assaulted by other YDS students 

(or anyone else, for that matter). Compare Kendall v. West Haven Dep't of Education, 

No. 398488, 2000 WL 1827535 (Conn. Super. Nov. 17, 2000) (Blue, J.) (holding a 

school administrator liable in negligence for failing to take steps to protect the plaintiff 

from assault by a fellow student after being informed by the plaintiff and his mother that 

the other student had assaulted and tormented him, but holding that the principal was not 

liable because there was no evidence that the principal knew of the prior assaults). It is 

difficult to imagine what steps YDS could have taken to protect the plaintiff from being 

sexually assaulted by a friend and fellow student,8 nor does the plaintiff suggest what 

steps YDS could have taken. 

Although YDS was unable to locate a Connecticut case involving a claim against a 

university based on the plaintiff being attacked by a fellow student, decisions of courts in other 

jurisdictions support the conclusion that YDS owed no duty to the plaintiff to ensure that she was 

not assaulted. In Eiseman v. State, 518 N.Y.S.2d 608, 511 N.E.2d 1128 (N.Y. 1987), the Court 

of Appeals of New York (that state's highest court) overturned judgment entered in favor of a 

plaintiff who was raped and murdered by a fellow student who was a convicted felon and was 

attending the college as part of a program to offer opportunities for higher education to 

disadvantaged high school graduates. The Court of Appeals rejected the lower court's 

conclusion that by participating in the special program, the college undertook either a duty of 

8 In her complaint to the Sexual Harassment Committee the plaintiff disclosed that she and Mr. 
Nolan had been friends since January, 1999, nine months before he allegedly assaulted her. 
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heightened inquiry before admitting the student who committed the rape and murder, or a duty to 

restrict his activities on campus for the protection of other students. The court noted that colleges 

have no general legal duty to shield their students from the dangerous activity of other students, 

and held that even where the college admits an ex-felon, no such duty is imposed. See id., 518 

N.Y.S.2d at 615, 511 N.E.2d at 1136. If a college owes no duty to protect a student from attack 

by another student who is a known felon, then a fortiori, no such duty can exist here, where YDS 

had no reason to believe Mr. Nolan posed any danger to the plaintiff or other YDS students. 

In Leonardi v. Bradley University, 625 N.E.2d 431 (Ill. App. 1993), the court rejected 

liability on the part of the university for failing to warn or protect the plaintiff from being raped 

on campus, even though the plaintiff alleged that a study showed that more than 20 percent of 

female students at the university reported that they were victims of attempted or perpetrated 

sexual assault. Specifically, the court held that the plaintiff was not a business invitee of the 

university such that the university owed her a special duty, because there were no allegations 

showing that the plaintiffs location at the time of the assault ''was connected with any activity 

conducted or sponsored by Bradley or that Bradley received any benefit from her presence at the 

fraternity house [where the assault occurred]." See id. at 435. Likewise, in the present case the 

plaintiff was not engaged in any school-related activity when she was assaulted. 

In Klobuchar v. Purdue University, 553 N.E.2d 169 (Ind. Ct. App. 1990), the court 

upheld summary judgment in favor of the university on the plaintiffs claim stemming from 

being attacked by her estranged husband, who allegedly entered her car while she was in class 

and, when she returned to her car, forced her at gunpoint to drive off campus and shot her before 
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committing suicide. The court rejected the claim that the university owed the plaintiff a special 

duty to protect her from the criminal acts of a third party merely because she was a student. 

"[S]chools are not intended to be insurers ofthe safety oftheirpupils, neither are they strictly 

liable to them for any injuries they may incur." Id. at 171. The court noted that although school 

officials have a duty to exercise reasonable care for the safety and supervision of children, 

"College students are not children and colleges are not expected to assume a role anything akin to 

in loco parentis or a general insurer." Id. (internal quotation marks omitted). The court noted 

that although the university had a general duty to the public to police its parking areas, the 

plaintiff"admits that neither she, nor anyone else, told the University that her husband might be a 

threat to her. ... She knew nothing that would have alerted the University to anticipate his 

violent attack on her." Id. Likewise, in the present case YDS had no reason to know that Mr. 

Nolan posed a threat to the plaintiff, or that the plaintiff was at a special risk ofbeing sexually 

assaulted. See also, Miller v. State, 466 N.Y.S.2d 436 (N.Y. Sup. Ct., App. Div. 1983) (reversing 

judgment for plaintiff and dismissing claim against university based on failure to provide 

adequate protection against rape in dormitory, stating that ''the State does not owe a duty to 

claimant to provide her with such protection absent a special relationship between the State and 

claimant."). 

Because the plaintiff has not alleged any facts demonstrating that YDS had a special 

relationship with the plaintiff so as to place on it a duty to protect her from being sexually 

assaulted, or that it was foreseeable that Mr. Nolan posed a threat to the plaintiff or that the 

plaintiff was at special risk ofbeing sexually assaulted, she cannot establish a legal duty on the 
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part ofYDS. As the Connecticut Supreme Court held in Burns and Waters, the question of a 

legal duty is for this Court to decide. Because the plaintiff cannot show YDS had a legal duty, 

she has failed to state a claim for negligence, and the Court must dismiss her negligence claim. 

3. The Defamation Claim Fails Because the PlaintiffHas Failed to Allege 
What Statements Were Made that Were Defamatory 

The plaintiffs defamation claim must be dismissed because she has not alleged what 

statement YDS made that was allegedly defamatory. 

"Connecticut is a fact pleading state and ... under Connecticut law, a complaint alleging 

defamation must specifically state the alleged libelous statements." Lyons v. Nichols, No. CV 

940312019S, 1999 WL 329954, at *4 (Conn. Super. May 13, 1999) (Stevens, J.). Likewise, 

"[u]nder the Federal Rules of Civil Procedure, ... 'a complaint for defamation must, on its face, 

specifically identify what allegedly defamatory statements were made, by whom, and to whom. 

A complaint is insufficient to withstand dismissal for failure to state a cause of action where, 

other than the bare allegation that the defendant's actions caused injury to plaintiffs reputation, 

the complaint sets forth no facts of any kind indicating what defamatory statements, if any, were 

made, when they were made, or to whom they might have been made."' 2500 SS Limited 

Partnership v. White, No. 328934, 1996 WL 493188, at *2 (Conn. Super. Aug. 19, 1996) (Levin, 

J.), quoting 50 Am. Jur. 2d, Libel and Slander, § 434. "'To state a claim for defamation, the 

allegedly defamatory statements must be set forth in the complaint substantially in the language 

uttered."' 2500 SS Limited Partnership, 1996 WL 493188, at *2, quoting Sorin v. Board of 

Education of City of School Dist. of Warrensville Heights, 464 F. Supp. 50, 53 (D.C. Ohio 

1978). 
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Based on the foregoing, the failure of the plaintiff to allege in her Complaint what 

allegedly defamatory statements were made by the defendant is fatal to her defamation claim. 

As such, this claim must be dismissed. 

Conclusion 

The Court should grant YDS's summary judgment on the plaintiffs Title IX claim, 

because the undisputed evidence shows that YDS was not deliberately indifferent to her 

complaint that she was sexually assaulted, and because she cannot demonstrate gender bias on 

the part ofYDS. Because her federal claims fail, the Court should decline to exercise jurisdiction 

over the remaining state law claims. Even if the Court considers the state law claims on their 

merits, it should dismiss all of them. The plaintiff has failed to allege the existence of a contract 

to support her breach of contract claim; the plaintiff cannot show that YDS owed her a duty to 

protect her from being sexually assaulted; and the plaintiff has not alleged what statements made 

by YDS constituted defamation. 

THE DEFENDANT, 
YALE UNIVERSITY 
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GRlEV ANCE PROCEDURES FOR COMPLAINTS OF SEXUAL HARASSMENT 

Sexual Harassment Committee Composition and Responsibilities 

The Dean of Yale Divinity School (YDS) will appoint a standing Sexual Harassment Committee 
to receive complaints of sexual harassment. (The term .. individual" is used throughout this document to 
refer to the complainant. The procedures outlined by this document may be used by srudents, faculty, and 
administrators of the YDS Community to receive counsel and/or bring a complaint of sexual harassment.) 
The Sexual Harassment Committee may hear a complaint brought by a divinity srudent. a faculty member. 
or an administrator supervised by the Dean ofYDS against any srudent, faculty member or administrator. 
Complaints against other university students and employees ..vill be referred to the appropriate existing 
grievance mechanisms in other areas of the university. The Conuninee ..viii emphasize mediation and 
conciliation and will rely on discreet inquiry, persuasion, confidentiality and trust in dealing with 
complaints that are brought for its consideration. Full cooperauon wnh the Comminee will be expected 
from all members ofthe YDS Community. 

The Conunittee will be composed of seven members from the YDS community: four faculty 
members (at least two junior faculty members, one administrator of YDS, rwo students (recommended to 
the Dean by the Srudenc Council President), and the Associate Dean for Student Life ex officio, ("voice 
without vote" providing administrative assistance and policy/procedural interpretation to the Committee). 
At least one of these persons must have counseling experience in sexual harassment. In making 
appoinunents to the Comminee the Dean will take into account recommendations for all positions on the 
Committee from any member of the YDS Community. In addition, the Dean will invite recommendations 
from the faculty, the administration, and the student body for appointees to the Committee. The Dean's 
appoinonems ..vill also be gwded by consideration for continuity, experiences and sensitivity to the 
concerns of those affected by sexual harassment, including YDS women and members of minority groups. 
It is recommended that, over a period of years, women and men will be equally represented on the 
Committee. After the initial appointments. the Dean will also seek the advice of the existing Committee 
on the appointment of new members. It is recommended that the Dean take imo consideration the 
advantages of both continuity and rotation with regard to the Committee's composition. The Dean will 
appoint a faculty member to serve as the Chair of the Committee with the responsibility to facilitate 
administrative and logistical maners. 

Treatment of Complaints 

The Committee's treatment of complaints will be guided by the following princi pies whose intent 
is to protect the legitimate interests of all persons. 
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Sexual harassment is antithetical to academic values and to a work environment free from the fact or 
appearance of coercion, and it is a violation of University policy. Sexual harassment consists of nonconsensual 
sexual advances. requests for sexual favors, or other verbal or physical conduct of a sexual narure on or off 
campus. when: (1) submission to such conduct is made either explicitly or implicitly a condition of an individual's 
employment or academic standing; or (2) submission to or rejection of such conduct is used as the basis for 
employment decisions or for academic evaluation, grades, or advancement; or (3) such conduct has the purpose or 
effect of unreasonably interfering with an individual's work or academic perfonnance or creating an intimidating or 
hostile academic or work environment. Sexual harassment may be found in a single episode, as well as in 
persistent behavior. 

Sexual harassment is a matter of particular concern to an academic communiry in which students, faculty, 
and staff are related by strong bonds of intellecrual dependence and trust. If members of the faculty whether 
Professors or Teaching Assistants, Administrators, or other Yale employees introduce sex into a professional 
relationship with a srudent, they abuse their position of authority. As with all the work of the YDS community, the 
Committee will undertake its tasks fully respecting the University Policy on Academic Freedom as stated in the 
YDS Bulletin. 

In some instances sexual harassment is obvious and may involve an overt action, a threat, or a reprisal. In 
other instances sexual harassment is subtle and indirect, possibly even unintentional, with a coercive aspect that is 
unstated. Individuals may find themselves feeling pressure or unwanted attention in a variety of perplexing 
situations. Harassment by peers is as unacceptable as harassment by iaculty or staff or the University. 

Harassment can include repeated unwanted telephone calls; obscene calls or messages; unwanted touching 
or fondling; display of obscene objects, photographs. posters, or cartoons in the workplace; implied or overt threats. 
or punitive employment actions as the result of rejection of sexual advances; repeated taunts or taunting jokes 
directed at a person or persons by reason of their sex or sexual orientation if such conduct or speech inappropriately 
sexualizes the relationship; and sexual assault or attempted sexual assault. Individuals may be unsure whether an 
expenence is appropriately considered sexual harassment. In circumstances such as these. individuals are 
encouraged to discuss their concerns with a member of the Sexual Harassment Committee. 

Wh3t is the Sexual Hu:usment Comminee? 

The Sexual Harassment Committee of Yale Divinity School exists to ensure that every individual at YDS is 
able to pursue her or his education, research, teaching, and work at Yale free of sexual harassment. The Committee 
was created because members of the Yale community consider sexual harassment an intolerable fonn of behavior, 
one that seriously threatens the bonds of trust upon which our community depends. 

The responsibility of the Sexual Harassment Committee is to address complaints of sexual harassment that 
students. faculty members, administrators. and staff at Yale Divinity School may bring that may involve students, 
faculty, and administrators at YDS. Sexual Harassment Comminee members are very willing to discuss with 
individuals any problem ofsexual harassment which they may experience at Yale, and will give advice both about 
grievance procedures appropriate to specific cases and about other sources of help available in the Yale-New 
Haven community. 
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All proceedings will be kept in confidence by the Conunittee and will not be pan of the record in 
any other University procedure which might ensue. The Committee will respect the wishes of the 
individual making the complaint regarding further investigation and will not carry a specific complaint 
fonvard without the individual's explicit permission or instruction. 

No "vritten records will be kept of informal discussions beN..-een individuals bringing a complaint 
and members ofthe Cornminee. Any v.,.'rinen records of a fonnal complaint in the possession of the 
Comminee or the Dean will be destroyed no more than five years afrcr the initiation of the complaint. 

Those immediately and directly involved will be kept infonned of the srarus of the complaint. An 
anempt to harass or penalize the complainant for initiating an inquiry or a complaint (or any other form of 
retaliation) is prohibited and will be treated as a separate incident which calls for review by the 
Comm.lnee or another appropriate body. 

General Procedures 

An individual may bring questions about procedure. seek informal advice, or present a complaint 
to any member of the Comminee, either orally or in writing. upon being informed of a complaint, the 
Chair of the Comminee will appoint an Informal Response Team. Ordinarily, the Response Team will be 
comprised, in consultation with the complainant, of the Associate Dean for Student Life and a faculty 
member preferably although not necessarily from the existing Committee . .If an individual does not 
express a preference to speak with a specific faculty Committee member, the Chair will assign this role to 
one of the Comminee members in such a way as to share the responsibility as uniformly as possible. An 
individual, after being given the opportUnity to make a written complaint, will not be required to present a 
formal complaint in order to consult with the Response Team. If an individual chooses to present a 
formal complaint, the Chair will call the remaining members of the Cornminee to hear the complaint 
formally. The Informal Response Team will not be included in the formal deliberations ofthe 
Comminee, so as to separate clearly the advisory/informal and the judicatory/formal functions of the 
Cornmmee as a whole. 

Any member of the Sexual Harassment Comminee or the Disciplinary Comminee who is the 
person against whom a complaint is made shall be excused from serving in their capacity on these 
Comminees if and when the specific compla.int is brought before their respective corrunittee. The Dean of 
YDS, after consultation with the Chair of the respective Committee, shall ordinarily but not necessarily 
appoint a person to fill this vacated position. 

The individual is encouraged to come directly to a member of the Conunittee but may obtain the 
assistance of any mher member of the YDS Comnnmicy, for example, a Dean, a supervisor, a pastor, a 
teacher, or a studenL in presenting a complaint or concern. Conuninee members will also be generally 
available to consult with any member of the YDS Community on the issue of sexual harassment. It is 
expected that from time to time graduate students, staff, or faculty may 'Wish to consult Corn.rn.ittee 
members about such matters as the concern on the pan of a faculty member about inappropriate behavior 
on the part of a. student. The Comminee will make appropriate referrals of matters that do not fall under 
the Committee's jurisdiction. 

While there may be times when individuals, for various reasons, will want to protect their own 
-- ·- :.: ••• ---:-- _,.,..,;.., .. T .. ,..,,..,,.nnP who has submined them to unwanted sexual 
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pressures, fairness requires that the complainant identify herself or himself in a signed, written complaint 
before any investigation can be made or any process is begun which might lead to reconunendations of 
sanctions. There are. however. two kinds of circumstances in which these conflicting considerations can 
be mediated: when individuals vvish to postpone. rather than to refuse altogether such identification, and 
.. ,.·hen the individuaL though unidentified, wishes only to obtain the Committee's assiStance in informing 
the other person that a problem has been raised concerning that person's conduct. A completely 
anonymous complaint cannot result in any action or record by the Comminee. 

Procedures for InformalNoluntarv Resolutions 

In dealing v.rith an identified individual who is seeking an informal resolution to a complaint of 
sexual harassment or seeking help in mediating a solution to such a complaint, the Committee's appointed 
Informal Response Team '\.vill be guided by the wishes of that individual regarding the degree and the 
extent to which that complaint is pursued, as well as specific avenues that are used, and the fonn in which 
the final resolution is achieved. In many of these cases the Inforznal Response Team may simply act as an 
intermediary between the parties involved. or as an expediter in arranging: meetings. 

In this mode of operation (in which the Informal Response Team is acting not as an adjudicating 
body, but as a body to educate and heighten the awareness of the individuals involved), the Response 
Team will not act unilaterally, but will seek the complaining individual's consent in any action which it 
takes. 

This mode of operation can be panicularly valuable in dealing with problems at an early stage 
when education and increased awareness may be able to diffuse or resolve the problem before it has a 
chance to escalate. 

Individuals who come to the Committee seeking an informal resolution of a complaint of sexual 
harassment will also be made aware of their other options including (a) bringing a formal complaint to the 
Comminee in the case of a student-to-faculty/administrator complaint. faculty/administrator-to-student 
complaint, or a srudent-to-srudent complaint, and (b) bringing a formal student-to-student complaint, or a 
faculty/administrator-to-studem complaint to the YDS Disciplinary Committee, and (c) complaint through 
the courts. 

Procedures for a Formal Complaint 

Initiating a Fornwl Complaint 

An individual v.rishing to make a formal complaint to the Conuninee against a srudent, faculty, or 
staff member ofthe YDS community must be willing to be identified to the person against whom the 
complaint is directed. The Comminee will then proceed in the follo\\-ing marmcr: 

1. The Informal Response Team, after initial discussion with the individual making the complaint 
and with the individual's agreement, will describe the incident to the full Committee without 
disclosing details about the identity of those involved. No Committee members may take action 
v.ith regard to any complaint without the approval of the Committee. One member ofthe 
Conuninee will keep a private and confidential list of all persons making complaints and all those 
complained against. 
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2. The Committee (excluding members ofthe Informal Response Team) will consider whether or 
not the complaint falls under its general mandate. If the Committee concludes that the complaint 
does not fall within its mandate, the Informal Response Team will inform the individual and 
explain what other. if any, course of action the individual might follow. 

If the Committee decides that the complaint is one which it can appropriately consider~ at this 
point the persons who are involved in the complaint will be identified to the Committee and one 
another, and the Comminee will decide on a course of action. 

The complainant and the person named in the complaint will have the right to challenge the 
panicipation of individual members of the Committee when the challenge is based on cause (e.g., 
close personal contact with one of the parties). The Committee, excluding that person being 
challenged. will decide the dispurec;i issues concerning the challenge, and its decision will not be 
subject tO appeal. 

3. If the complaint is judged to fall under the Comrninee's mandate. then one or more members of 
the Committee will undertake to talk to the persons directly involved in the complaint in order to 
clarify what is believed to have happened and to obtain facts and viev~s. The Committee will 
advise the complainant and the person against whom the complaint has been filed to consult 
confidentially with an adviser from the Yale community, a pastor. a friend. etc. Two of the 
Corrunittee members, who shall be members of the faculty or administration, shall speak to the 
srudentls, faculcy or staff member complained against and as part of these discussions shall inform 
the person or persons named by the individual or individuals making the complaint as well as the 
substance of the complaint. 

4. After the initial discussions have taken place and if the complainant agrees, it will sometimes 
be appropriate for the Corruninee member contacted by the complainant to assist the individual in 
speaking directly to the person complained against. ---, 

' I 

5. If it appears necessary for the Committee to speak to any persons other than the parties J 
involved in the complaint. it will do so only after informing the complainant and the persons 
complained against. . 

6. The members of the Comminee who have spoken tO the persons involved will report back to 
the full Comminee to seek its consultation and advice on how to proceed. 

Review Hearing by the Committee 

~-· 
J If the Conuninee decides to have a formal hearing, after receiving consent from the 

complainant, the following procedures will be followed. 

The Comminee will inform the complainant and the person complained against in writing 
that it is r~viewing the complaint. The person against whom the complaint has been filed will be 
given a copy of the individual's wrinen statement describing the complaint if this has not already 
been done. Reasonable time (in no case less than a week and ordinarily within two weeks) is to be 
allowed between the receipt of the wrinen notification and the date ofthe commencement ofthe 
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review hearing m order to provide the participants time to prepare for a meeting v.rith the 
Comminee if the complainant or the person complained agamst or the Comminee \vishes h. 

In meeting with the Comminee for the review hearing, the person bringing the complaint 
and the person named in the complaint may each be accompanied by an appropriate support 
personiadvisor, i.e., srudem. facuiry member, supervisor, pastor. dean. administrator. or other 
employees of the University. While these advisors may counsel the individual whom they are 
accompanying, they may not panicipare directly in the proceedings. 

The complainant and the person named in the complaint will have the opponunity to 
present information and persons who will provide information deemed relevant by the Conunittee. 
All docwnents considered by the Comminee that relate to the actions of the person against whom 
the complaint has been filed may be reviewed by that person; and the individual bringing the 
complaint will be permined to review those documents or pans of documents directly relating to 
the individual's specific complaint that the Comminee believes to be relevanr and concludes were 
not vmtten Wlder a preswnption of confidentiality. Ordinarily, both the complainant and the 
person named jn the complaint may be present when either party or any other individual is being 
interviewed: however, the Comrninee may enter into a meeting with or without the individual or 
the person complained against. or both, upon the vote of a majority of the members of the 
Committee, except when any individual other than the complainant or the personls named in the : 
complaint is being interviewed. either both the complainant and the personls named in the ' 
complaint or none ofthem will be present as the Committee deems appropriate. ) 

The Corruninee. having thus conducted its review and having interviewed further 
individuals as it believes necessary, 'Will then consider the grievance in private without the 
presence of either the complainant. the person complained against. or the Informal Response 
Team. The Conunittee vvill prepare a vmnen report (i) describing the facts it has found and the 
conclusions. if any, it has drawn from these facts and (ii) including a summary of the testimony 
that the Comminee has relied on in reaching its conclusion and that was heard in closed session. 
In a separate section of the report, the Committee may outline what actions. if any, it would 
recommend that the Dean undertake. The report of the Committee will be adopted only upon the 
majority vote of the members of the Cornminee who participated in the Committee's review. 

Referral to the Dean of Y.DS 

The Comminee will submit its repon to the Dean of YDS ordinarily within two months of 
the receipt of the formai complaint by the Comminee. The complainant may challenge the 
appropriateness of the Dean if called upon to act on the matter but must do so before the 
Committee's investigation has concluded. If it is shown by the complainant" to the Committee's 
satisfaction that the Dean could nor fairly decide the maner, then the Committee shall so inform 
the complainant, the person named in the complaint, and the Dean. The Comminee shall then 
submit any report that would have gone to the Dean to the Provost; in such a case, the Provost will 
substitute for the Dean in the resolution of the complaint. 

The Dean "vill permit the complainant and the person against whom the complaint was 
filed to review the Comminee · s findings, conclusions and summary of testimony in the report and 
·- : .... .-~~,..~t,. in writing to the Dean what clarifications each individual believes appropriate. Since 
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the report is a confidential advisory to the Dean, only the Dean and neither the complainant nor the 
person named in the complaint is entitled to a copy of it. 

The Dean shall accept the Comminee 's findings unless the Dean believes that the findings 
are nm: substantiated by the information presented to the Conuninee. The Dean may accept, 
modify or reject the conclusions of the Committee and any recommendations it might have made. 
However, in any case where the Dean does not believe it is appropriate to follow the recommended 
actions of the Committee, the Dean will discuss the maner with the Committee and explain the 
reasons for not doing so. The Dean will then make a decision on the maner and convey his or her 
decision in writing to the complainant, the person named in the complaint, and the Committee; the 
Dean's decision will include his or her conclusions about the issues raised in the complaint and 
aC)i,on, if any, to be taken. The Dean's decision shall be final. The Dean ·s decision may b~ to take 

. a.iiy actions as may be within his or her authority (e.g., issue any oral or 'Written warning or 
/ reprimand to the individual against -..;vhom the complaint was lodged; permit a student to 

(

, participate in an educational program or activity; institute academically appropriate procedures 
whereby a student's grade may be reviewed). If the remedy deemed appropriate by the Dean is 

1 beyond his or her authority, the Dean v.ill recommend the initiation of such action (disciplinary or 
, otherwise) in accordance with applicable University practices and procedures 
\ 

The Dean's decision should ordinarily be made within one month after the Dean receives 
the Committee's report. If YDS is not in session during part of the proceedings or in instances 
where additional time may be required because of the complexity of the case or the unavailability 
of persons relevant to the Committee's review, any of the time periods specified herein may be 
extended by the Dean. 

Time Frame for Complaints 

'Normally, an individual may initiate a formal or informal complaint to the Committee within one 
year after the date of the incident. 

A complainant should recognize that as time goes by an investigation becomes more difficult. 

Resolution of a Complaint 

It is preferable for all concerned that an equitable resolution of a complaint be agreed upon by all 
parties to the complaint, including the Conuninee. In some cases with the consent ofthe individual 
bringing the complaint and the faculty or other person named in the complaint the Comminee may make 
appropriate arrangements through YDS to allow the complainant to change a section, extend a deadline, 
or change the reader or supervisor for an assignment or activity. In exceptional cases, with mutual 
consent of the person named in the complaint and the complainant, the Committee may undertake to 
arrange with YDS for the student to withdraw from a course or to receive a change of grade. If this is 
achieved to everyone's satisfaction, the complaint is not considered further by the Committee. 

If the complaint requires action which only the Dean can take, as in the case of 
faculty/administrator harassment of a student, the complaint will be referred with wrinen 
recommendations by the Committee to the Dean of YDS. The Dean will review the Committee's report. 
which will include statements of the individual's complaint and the response by the person named in the 
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complaint. The Dean will discuss the matter with both the person making the complaint and the person 
againsr whom the complaint is directed. It is recognized that referral of a particular case to the Dean may 
in itselfrepresem a sanction. In cases where the Dean believes sanclions are appropriate, the Dean may 
issue a warning, or decide to recommend formal disciplinary action for the person nameci in the 
comolaim. 

[n those cases in which formal disciplinary action against a stUdent is called for. as in the case of 
srudent-to-srudent harassment or srudent-to-faculry harassment, the Committee will refer the complaint to 
rhe YDS Disciplinary Corruninee and irs procedures. _ .. _.-:, -----

In those cases in which formal disciplinary action against a faculty member is called for beyond 
the Dean's authority, the Dean \\-ill make such a reconunendation ro the Provost. 

In those cases in which formal discipli~ary action against an administrator is called for, the Dean 
wiil take appropriate action. 

The Dean of YDS and the Committee 

The Dean will, from time to time, consult with the Comminee on general policy issues and may 
receive from the Conunittee recommendations on such issues. At the end of each year, the Committee 
will present a report to the Dean swnmarizing the narure of cases and issues covered. The Committee will 
also convey to the Dean any recorrunendations which it believes will prevent issues of sexual harassment. 

Sources: 

"Grievance Procedure for Complaints of Sexual Harassment." revised May 1980. April 1981. and 
\1arch 1995. Yale College. 

"Sexual Harassment: A Guide for Yale Supervisory Staff." Spring 1994. Deparunent of Human 
Resources. Yale University special publication by The Office for Equal Oppommiry Programs. The 
Office for Women in Medicine. The Deparnnenr ofHwnan Resources. in consultation with The Office of 
the General Counsel. 
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To: Dean Richard Wood 

From: Sexual Harassment Committee 

~ 

December 2, 1999 

RECEIVED 
DEC 6 1999 

OFFICE OF THE 
GENERAL COUNSal 

The Sexual Harassment Committee received a formal written complaint from Kathryn 
Kelly on Monday, October 25, alleging that she had been sexually harassed and raped by 
Robert Nolan on the night of October 18. The Committee met on Thursday, October 28, 
and decided that the complaint fell under its general mandate. Immediately following the 
meeting, the written complaint was given to Mr. Nolan. 

In investigating the complaint, the Committee has received and read Mr. Nolan's 
response to the charges made against him and talked with him about his interpretation of 
what happened on the night in question; has interviewed four persons suggested by Ms 
Kelly; has listened as Ms Kelly came to the committee and read her response to Mr. 
Nolan's interpretation of what happened; has received medical records relating to her 
treatment at the emergency room immediately following the incident; has received and 
listened to a tape of a phone call made by her during the time of the incident, has 
interviewed the persons suggested by Mr. Nolan, has received another written statement 
from Mr. Nolan and listened further to his description of the events of the evening in 
question. 

On the night in question. she apparently agreed that he could come to her room 
after they left her place of work in Helen Hadley Hall. Her own testimony and the 
witness of those who saw her shortly after the incident are that she was severely impaired 
because of the amount of alcohol she had consumed in the late afternoon and early 
evening. We are not prepared to judge that Mr. Nolan deliberately set out to get her 
drunk so that he could get her to do something which she would not do if she was fully in 
control of herself, but we are convinced that he took advantage of a situation to have a 
sexual relationship with her to which she would not have consented if she had not had far 
too much to drink. The medical records from the Emergency Room evaluation indicate 
evidence of recent bruising which supports the claim that physical coercion had occurred. 

After consideration of all of the information provided, it is the Committee's judgment 
that Mr. Nolan did behave in an inappropriate manner in his relationship with Ms Kelly 
and that his actions against her constituted a sexual violation. 

The documents which the Committee has read and considered in making this judgment 
are attached. 
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Recommendation to the Dean 

1. The Committee recommends that Mr. Nolan take a leave of absence at the end of this 
semester, and that he not be allowed to apply for readmission before the beginning of 
the 2002-03 academic year, when his application can be considered by the 
Professional Studies Committee. 

2. The Committee recommends that if Mr. Nolan refuses to take a leave under the terms 
set above, that the Dean commit the case to the Disciplinary Committee for it to 
consider a motion to the General Faculty that Mr. Nolan be expelled from the School. 

3. The Committee recommends that its report to the Dean be retained in Mr. Nolan's 
Divinity School file for a period of five years. 
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YALE UNIVERSITY DIVINITY SCHOOL 

Richard]. Wood 
Dean 

409 Prospect Street 
New Haven, Connecticut 06511-2167 

203 432-5303 F-IX 203 432-9712 
E·M<~IL richard.j. wood@yale.edu 

January 24, 2000 

Kathryn Kelly 
Robert Nolan 
Yale Divinity School 
Yale University 

Dear Ms. Kelly and Mr. Nolan, 

ii·l . 

(RECEIVED 
lAN ~ 12000 

OFFJCE OF THE 
GENERAL COUNs~ 

Pursuant to the Grievance Procedures for Complaints of Sexual Harassment, I write to convey 
my decision regarding the complaint brought by Ms. Kelly. 

I concur with the Sexual Harassment Committee's conclusion that Mr. Nolan did behave in an 
inappropriate manner in his relationship with Ms. Kelly and that his actions against her 
constituted a sexual violation. The Sexual Harassment Committee recommended to me that 
Robert Nolan be required to withdraw from the Divinity School, that he not be allowed to 
reapply until the 2002-2003 academic year, and that we maintain the report of the Committee in 
his file for five years. I have accepted, and implemented, these recommendations. 

All best wishes, 

U! 
cc: Harry Adams, Chair 

Sexual Harassment Committee 

be_. QcULtLt~J_ ~M 
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Richard A. Nolan, M.D. 

November 8, 1999 

Jann Weaver, Ph.D. 
Dean of Student Life 
The Divinity School 
409 Prospect Street 
New Haven, CT 06511-2167 

Re: Rob Nolan 

Dear Dr. Weaver: 

22 Glen Alpine Road, Piedmont, CA 94611 

~- . <"~ I 
Xfl91' <\ \ l 

\\. 

Since our telephone conversation of November 3rd and 4th I have had time to 
further process the needs of the involved parties and gravity of the situation. 

As you are aware the Sexual Harassment Committee Grievance Procedures 
emphasize mediation, conciliation, confidentiality, and trust in dealing with 
complaints. Unfortunately, the complaint against my son, Rob, has taken a very 
different direction based on the actions of the complainant, her close associates, 
and legal counsel. They are using the court of public opinion to spread rumor 
and build sympathy. Rob has been ostracized by the YDS community in 
advance of any formal proceedings by the committee. This has had a profound 
effect on his ability to function. His attempt to continue with the educational 
process has been interrupted as he has missed classes due to the offensive 
environment. Intense psychiatric counseling has been required in an effort to 
maintain his course and focus while appropriately asserting his absolute 
innocence of the accusations against him. 

The committee's interest as stated by you and Dr. Adams is the protection of the 
YDS community. The complainant and respondent are both members of the 
community and therefore are entitled to equal protection. 

The complainant's filing of a police report raises the possibility that criminal 
charges could be brought against Rob, in fact a criminal investigation is already 
underway according to the New Haven Police Department. The dual filing of the 
complaint with the Sexual Harassment Committee and the Police Department 
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increases the complexity of the situation and places Rob in the position of having 
to answer to the committee and the public authority. 

This complexity is not addressed in the grievance procedure documents, except 
to notify the complainant of the choice to file criminal charges. The dual tracking 
of the incident by the Sexual Harassment Committee and public institution 
places my son and the university in harm's way. There is now a very real 
potential for violating Rob's federal and state constitutional rights, which 
guarantee due process and privacy. As Rob's father I cannot allow this to 
happen. 

You have the authority to defer the hearing. You should exercise this authority 
immediately given the following circumstances: 

• Public investigation process of the incident and the potential for 
criminal charges against Rob. 

• Violation of due process because of the threat of prosecution. 
• Need to restore peace and tranquility in the YDS community. 

At the conclusion of the public investigation you can decide if the informal 
proceedings should continue or be closed. 

Please let me know at your earliest opportunity how you intend to proceed. 
would also be happy to discuss any other alternatives that you wish to propose. 
I will be in the New Haven area from November 8, 1999 until November 12, 1999 

, and can be reached at one of the following mobile phone numbers: 
(_~~8~ or (510) 760-4333. 

Thank you for your time and attention to this matter. 

cc: Ira Grudberg, Esq. 
David Grudberg, Esq. 

/ 

.- S'\0 
V l.~IY 

y_/\"" 
~ 
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>At 10:51 PM 11/11/99 EST, M30kelly@aol.com wrote: 

> >Dear Dean Wood, 
> > 

C) 

> >I tried to call your office this evening, but a security person 
>picked up the 
> >phone and advised me to try another number to get your voicemail. When I 
> >tried it, a woman's voice was on the tape and, not knowing for sure that it 
> >was your line, I hesitated to leave a private message. 
> > 
> >I am Kathryn Kelly's father. Tomorrow my wife and I will be driving to New 
> >Haven from Concord, MA for the 4th weekend in a row. We have 
>been trying to 
> >support our daughter in her healing process following her brutal rape by a 
> >fellow Divinity School student. Although my wife must return to work on 
> >Tuesday, as a retired teacher, I have the time and will remain in New Haven 
> >until I have met with both you and Dr. Levin. We are appalled 
>that no one in 
> >the administration at YDS or the University has contacted us to 
>offer support 
> >during this traumatic and extremely disruptive time in our family. 
> > 

> >I am eager to hear, from each of you, an explanation of today's decision to 
> >punish our daughter by truncating the grievance procedure which she 
> >initiated. By doing so, you are permitting her rapist to remain on campus 
> >without any sanction, thereby •affirming• his conduct. I know we 
>are not the 
> >only parents who would be most interested in your explanation. 
> > 
> >Although we have understood all along the implications of parallel 
>university 
> >and legal procedures, the state has yet to bring charges and the committee 
> >was well along in its adjudication of this matter. 
> > 
> >Please advise Kathryn of your availability (kathryn.kelly@yale.edu). 
> > 

> >Sincerely, 
> > 
> >Michael Kelly 
> > 

--- end forwarded text 
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>X-Sender: dwood@dwood.mail.yale.edu 
>Date: Thu, 11 Nov 1999 23:29:29 -0500 
>To: M30ke1ly@aol.com 
>From: "Richard J. Wood" <richard.j.wood@yale.edu> 

n 

>Subject: Re: Today's action by the YDS Sexual Harassment Committee 
>Cc: richard.levin@yale.edu, jcather@pantheon.yale.edu, grace.pauls@yale.edu, 
> kathryn.kelly@yale.edu, harry.adams@yale.edu 
> 
>Dear Mr. Kelly, 
> 

>I have met twice with Kathryn this week, to offer support and to help with 
>her housing situation. We did not contact you because she did not ask us 
>to, and she is an adult. 
> 
>You need to understand that until the Harassment Commitee has dealt with 
>this incident, we cannot remove the accused person from the School. Kathryn 
>and I talked about this question several days ago. Both parties have rights 
>that must be respected. I hope the process will move forward as quickly and 
>as justly as possible. The Associate Dean for Student and Community Life, 
>Jann Cather Weaver, and the Chair of the Sexual Harassment Commitee, Harry 
>Adams, are working together for a speedy and just resolution. In the 
>meantime, several YDS faculty are actively involved in supporting Kathryn, 
>as I hope she has told you. 
> 

>Your e-mail reached me in North Carolina, where I am meeting with Yale 
>Divinity graudates, and attending the Duke Board of Visitors. I'll be back 
>in New Haven on Monday evening, and would be glad to meet with you on 
>Tuesday morning. In the meantime, the people who can be most helpful are 
>Jann and Harry. 
> 
>Richard Wood 
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>>From: M30kelly@aol.com 
>>Date: Fri, 12 Nov 1999 08:45:44 EST 
>>Subject: Re: Your response to our concerns re: YDS Sexual Harassment 
>> Committee 
>>To: richard.j.wood@yale.edu 
>>CC: richard.levin@yale.edu, jcather@pantheon.yale.edu, grace.pauls@yale.edu, 
>> kathryn.kelly@yale.edu, harry.adams@yale.edu 
>> 
>>Dear Dean Wood, 
>> 
>>We are well aware and appreciative of •faculty• support given to both Kathryn 
>>and us . In fact, we were on the phone last evening with Margaret who has 
>>been more than kind in her care and response. We are also well aware of our 
>>daughter's "adult" status. We have respected that status by "listening• over 
>>the past month and supporting her in the decisions she has made along the 
>>way. We also know that the • administration • never asked her if she would 
>>allow them to contact her family and express their dismay over her situation. 
>> She has not been in any state of mind to ask for that support. 
>> 
>>In my opinion, this stands as one more example of society's attitude towards 
»family. Kathryn is considered an individual outside the context of family; 
>>whereas, my wife and I (32 years married with four daughters) have spent a 
>>lifetime nurturing our family and those around us. If one of us is 
»"wounded"; the whole family is wounded. We brought our children up in a 
>>community where they never experienced •violence• and knew of only one 
»divorced/single parent family among our many friends. Our parish priest was 
»the Rev. J. Bryan Hehir of Harvard Divinity. The homilist at our wedding was 
>>Douglas Horton (Protestant observer at Vatican II). Kathryn was ill prepared 
>>for this violent betrayal by a •friend" and we are ill prepared to understand 
>>the YDS committee's •non-response•. 
>> 
>>It is we, not you, who saw the handprints on Kathryn's body several days 
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>>after the fact; who physically moved her out of Helen Hadley Hall (she was 
>>never emotionally able to return to her room) ; who set her up in her new 
>>temporary quarters; who tried to support the students she was living with by 
>>cleaning, shopping and cooking; who called faculty members (at her 
>>suggestion) and arranged for the meetings they agreed to have with us, etc. 
>> 
>>We know (she does speak the truth) that she had been lead to believe that the 
>>"process• was two track (legal and university) and would proceed to a just 
>>conclusion (which might or might not include the expulsion of the 
>>perpetrator) . She did tell us of her meeting with you and felt very hopeful 
>>following it, despite the fact that you called her "Kelly" instead of 
>>"Kathryn• (a common error these days) . 
>> 
>>All of this aside, from the content of your response this morning, it appears 
>>that you are unaware of committee action yesterday. 
>> 
>>Our daughter was brought into a room where she anticipated being given a copy 
>>of the assailant's statement and was, instead, advised that she (like the 
>>assailant) could leave the university for a period of months and return 
>>without reapplying. She was told that the Yale University lawyer had stopped 
>>the committee's proceedings, thereby leaving no active vehicle for her 
>>complaint. Immediately following the rape, she was told that she had done 
>>"all the right things• by going to the hospital and the police, as well as 
>>reporting it to YDS and beginning the grievance procedure. Yesterday, she 
>>was told that YDS had no authority to follow through with their process until 
>>the legal procedure had concluded. Being told that she and the assailant 
>>were being offered the •exact same opportunity• to stay or leave (without 
>>penalty) was an insult to her and her allegations. 
>> 
>>We (my wife and Il do not believe in lawsuits and feel strongly that today's 
>>overly legalistic culture has inhibited "honest• communication. There is no 
>>doubt in our minds that legal pressure contributed to the YDS committee's 
>>non-action. It would be difficult to convince us otherwise. In our naivete 
>>we had remained quiet/hopeful until yesterday. 
>> 
>>As Catholic Christians, we pray for both families involved in this mess and 
>>hope that this young man gets the help/direction he obviously needs. As 
>>parents, we feel betrayed by Yale's (especially the Divinity School's) 
>>apparent inability to take a moral stand in'today's legalistic society. If 
>>Kathryn were your daughter, I doubt you would accept the committee outcome 
>>("equal treatment•) as just and fair, and I believe you also might seek an 
>>explanation from someone in authority. 
>> 
>>Sincerely, 
>> 
>>Michael Kelly 
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Yale University Office of the Vice President 
and General Counsel 

Campus address: 
Whitney Grove Square 

November 16, 1999 

Mr. Robert J. Nolan 
338 Orange St., Apt. 101 
New Haven, CT 06511 

Dear Mr. Nolan: 

P.O. Box 208255 
New Haven, Connecticut 06520-8255 

2 Whitney Avenue, 6th Floor 
New Haven, Connecticut 06510 
Telephone: 203 432-4949 
Fax: 203 432-7960 

I write in response to your November 16 letter. As has been explained, the 
Committee will not suspend its proceedings pending completion of the criminal 
proceedings. I can assure you that the Committee will act in a fair and just manner. 

CGH:thc 

cc: Dean Richard Wood (via fax) 

Sincerely, 

,1"\ Ut / }' ,1 • /""' ~ I 
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Caroline G. Hendel 
Associate General Counsel 
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Robert J. Nolan 
338 Orange Street, Apt. 101, New Haven, CT 06511 

November 18, 1999 

The Disciplinary Committee 
Yale Divinity School 
409 Prospect Street 
New Haven, CT 06511 

Dear Members of the Disciplinary Committee: 

I am writing to file a formal complaint against Kathryn Kelly for her violation of the 
confidentiality of the Sexual Harassment Committee. On Friday, November 12, 
1999, flyers were distributed at a morning s·ervice in Marquand Chapel and 
placed in the Yale Divinity School library. The content of these flyers was both 
false and malicious. They contained confidential information that had only been 
made available to me, my father, Professor Kristin Leslie, Ms. Kelly, and the 
members of the Sexual Harassment Committee. I bring this allegation directly 
against Ms. Kelly due to the unlikelihood that other members of the Committee, 
or her advocate, Ms. Leslie, would have made this information available to the 
public. 

The publication of confidential information is a violation of the confidentiality of 
the Sexual Harassment Committee Procedures. These procedures state, "The 
Committee will emphasize mediation and conciliation and will rely on discreet 
inquiry, persuasion, confidentiality and trust in dealing with complaints that are 
brought for its consideration. Full cooperation with the Committee will be 
expected from all members of the YDS Community." These procedures have 
been made available to all members of the YDS Community in the YDS Student 
Handbook. Ms. Kelly was particularly aware of these procedures due to her 
involvement with the Committee. 

Furthermore, the information in these flyers clearly misrepresented the content of 
a statement read to Ms. Kelly and I on separate occasions by Dean Jann 
Weaver, in the presence of Dr. Harry Adams. This statement was read to both 
parties in the late afternoon on Thursday November 11th. The information in this 
statement was made available to the public within twenty-four hours in the 
aforementioned flyers. These flyers were distributed at 9:30AM the following 
morning at a service in Marquand Chapel and in the YDS library. A copy of the 
flyer is attached, and a statement is available through Dean Jann Weaver. 
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The distribution of these flyers is the second violation of the Committee's 
procedures by Ms. Kelly. The first violation occurred within the two weeks 
preceding the distribution of these flyers. During this time Ms. Kelly spread false 
and malicious rumors throughout the YDS Community. The spreading of these 
rumors coupled with the distribution of the flyers has caused significant harm to 
the YDS Community, the Sexual Harassment Committee, and myself. 

Ms. Kelly has clearly failed to follow the rules and regulations of the YDS 
Community. Her actions have resulted in a public statement, read to the YDS 
Community b~ the Sexual Harassment Committee chairperson on Monday, 
November 15 , as well as a publication in the New Haven Register on Tuesday, 
November 16th and in the Yale Daily News on Wednesday, November 17th. It is 
requested that immediate action be taken against Ms. Kelly for violating the 
confidentiality of the Sexual Harassment Committee, publicly distributing false 
and malicious information, and causing significant harm to the members of YDS 
Community and myself. 

Sincerely, 

~-
Robert Nolan 

cc: Dr. James Dittes, Committee Chair 
Dean Jann Weaver, ex officio 
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Yale University The Divinity School 
409 Prospect Street 

December 22, 1999 

Mr. Robert J. Nolan 
338 Orange Street Apt 101 
New Haven, CT 06511 

Dear Rob, 

New Haven, Connecticut 06511-2167 

James E. Dittes 
Professor of Pastoral Theology 
and Psychology 

Telephone: 203 432-5316 

Fax: 203 432-5756 

This is in response to your letter of November 18 addressed to the 
Disciplinary Committee. 

Because the events you refer to are part of the matters before the Sexual 
Harassment Committee, it is not appropriate for the Disciplinary Committee 
to investigate these events independently. 

Sincerely yours, ......... ,~.' 

James E. Dittes 
Chair, Disciplinary Committee 

···- ' :y: 
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