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22 First Street
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Troy, New York 12181

Atforney for Respondents

|| RAYMOND J. ELLIOTT, I 1S.C.

‘T this CPLR. Aiticle 78 proceeding, the Petitioner, John Doe. seeks an order: annulling




- Misconduct Policy, including but not limited to Respondents finding fault on the part of

| Petitioner; declating that Respondents are not obligated under Title IX to publish the complaint
| -and the associated investigative materials produced by Respondents in response to the complaint. |
" to Petitioner’s academic institution; enjoining Respondents from publishing the complaint and

| the associated investigative materials produced by Respondents in response to the complaint to

Petitioner’s academic institution or atiy other private or public party urnless ordered to do so by

| the Coutts.

Respondents have opposed the application.

By“Ordbr to Show Cause, Petitioner requested a temporaty Ee’s’t’r'aihitxg ordet and an
immediate stay of: Respondents’ initial determination that Petitioner violated RPI's Student
Sexual Misconduet Policy; staying Respondents from publishing a complaint made against
Petitioner and all investigative records and teports within their possession alleging that Petitioner
committed sexual assault and taped a student of RPL. The Court granted the temporaty

restraining order and the stay on December 20, 2016, as sought in the Order to Show Cause. The

| Court restrained and enjoined Respondents from applying RPI’s Student Sexual Misconduct

Policy and Procedure to Petitioner, including but not limited to the running of any time

limitations for challenging Respondents’ initial determination that Petitioner violated RPT’s

- Student Sexual Misconduct Policy , or subjecting Petitioner to a hearing and/or sanctions and/or

miaking a final determination that Petitioner violated RP’s Student Sexual Misconduct Policy

and from publishing any and all complaints, transeripts, investigative records, -and/or




: investigative reports alleging and/or finding sexual misconduct by Petitioner to Petitioner’s

| academic institution,

Petitionier is a graduate studeiit at an academic institution, which is not RPI, nor has

' Petitioner ever been an RPI student, Petitioner and Complainant were involved in a relationship

from early summer of 2015 through early October, 2015.
Tn either June or July, 2016, Complaitiant filed a complaint with RPI that during the

2015/2016 academic year; she had been in “an extremely abusive relationship since September

- with someone who goes fo [kl | Tand] was raped and ‘abused by [her] former

| partner.”

‘Respondent, pursuant to its Student Sexual Misconduct Pelicy, began an investigation of

~ the complaint which included interviews and obtaining documents for review.

On November 22, 2016, Respondents issued their investigative report and determined

that based on a preponderance of the evidence that it was more likely than not that Petitioner had

1 violated its Studenit Sexual Misconduct Policy.

Respondents notified Petitioner of the outcome and that they would be contacting his.

11 academic institution to inform them of the complaint and provide them with aceessto & reacted

copy of the investigation report and investigation record documents,
Petitioner’s counsel contacted Respondents by correspondence dated December 1, 2016,

Respondents replied by correspondence dated Decembet 7, 2017, and Petitioner’s counsel

responded by his own correspondence dated December 7, 2016.

The parties and Petitioner’s counsel met at RPI's offices of The Division of Human

~ Resources on December 13, 2016, and Petitioner’s counsel was allowed to review Respondents




investigation record and report.
Petitioner then filed the instant Article 78 proceeding,
The Court has throughly reviewed the verified petition, verified answer, affidavits,
i affirmations, memorandums of law and exhibits, including those submitted for in camera review. |
CPLR §7803 (2) and (3) state: “The only questions that may be rais¢d in a proceeding
- under this article are: ....
2. whether the body or ofﬁc’ei'i_pfooeeded,::is‘ptciéeedi,ﬁg; or is about to proceed without or in
excess of jurisdiction; ot
3. whether a determination was made in violation of lawful procedure, was affected by an
error of law or was arbitrary and capricious ot an abuse of discretion, including abuse of |
discretion as to the measure or mode of penalty or discipline imposed;”.
“Dyecisions made by private educational institutions both in the area of academics and non
academics are subject to judicial review, although different standards are applied depending on
' the natute of the decision” (Stapor v. Wagner College, 2014 NYY Slip Op 31787[U] [Sup. Ct.
Richmond Co. 2014] citing Tedeschi v. Wagner Coll., 49 N.Y 2d 652 [1980]). “[A] court

* reviewing a private university’s disciplinary determination must determine “whether the

1| university substantially adhered to its own published rules and guidelines for disciplinary

proceedings so as to ascertain whether its actions were arbitrary or capricious™ (Matter of Doe v.
Skidmore Coll., 152 A.D.3d932, 936 [3d Dept. 2017} quoting Matter of Rensselaer Socy. of
Engrs. v. Rensselaer Polytechnic Inst., 260 A.D.2d 992, 993 [3d Dept. 1999]).

‘Petitioner contends that Respondents lacks jurisdiction o;/er him as he is not an RPL

student and the Student Sexual Miscenduct Policy only applies to RP1 students. Petitioner
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further argues that Respondents’ deterniination that they are obligated to investigate under Title
1 IX and the U.S. Department of Education Office of Civil Rights® instructive article “Questions

- and Answers on Title IX and Sexual Violence” does not result in jurisdiction because Petitionet
is unaffiliated with RP, all alleged acts of sexual assault and rape occurred while Petitionerand
| Complaint were together off campus and the alleged acts do not stem from sothe. connection
between RPIand Petitioner’s academic institution.

The Coutt has reviewed the RPI Student Sexual Misconduct Policy with a revision date
of August, 2015, Under' Introduction, B. Jurisdiction, it states: “This policy applies to any
allegation of Sexual ‘Misconduct made against a student of the Institute, regardless of where the
| alleged Sexual Misconduiet oceurted, as long as the conduct giving rise to the Complaint is
related to an Institute sanctioned or sponsored event including but no limited to all Rensselaer
academic, educational, athletic or extracurricular programs or activities. If you ate a student of
the Institute and a Complaint has been field against you, the investigation and adjudication
| process set forth in this Policy will apply.”™
The Court finds that based upon the facts presented in this proceeding that RPI does nof

have jutisdiction over Petitiorer undet the RPI Student Sexual Misconduet Poliey with & revision

1S

The Court reviewed the Student Sexual Misconduct Policy on the RPI website and noticed that
the Policy had been revised in August, 2017, The Court notes that the Jurisdiction section was
revised.and now feads: “This Policy applies to allegations of Sexual Misconduct involving a

" Rensselaer student, regardless of where the alleged Sexual Misconduct oceurred. If you are a
student of the Institute snd a Complaint has been filed against you, or astudent filing a

- Complaint against another student, the investigation and adjudication processes set forth in
this Policy will apply. In the event that a Rensselaer student files a complaint involvinga
studeiit of another university or school, the matter will be investigated pursuant to this policy and
Title IX, and the other university or school shall be notified of the Complaint and any finding of
a violation of Title X by their student.”




| date of August, 2015, the version in place at the time of the alleged incident, Both parties
recognize that Petitionet is not an RPI student and that the alleged sexual misconduct is alleged
to have taken place off campus and was not related in anyway to-an-Institute sanctioned or
sponsored event including but not limited to all Rensselaer academic, educational, athletic or
1] extracurricular programs or activities.
Title IX of the Education Amendments of 1972 is a federal civil rights law that prohibits
| discrimination on the basis of sex in federally funded education programs and activities. All
* public and private elementary and secondary schools, school districts, colleges, and universities
receiving any federal financial assistance must comply with Title IX. On April 4, 2011, the
 Office for Civil Rights in the U.8, Department of Education issued a Dear Colleague Lettet on
|1 student-on-student sexual harassment and sexual violence. The Dear Colleague Letter explained.
a school’s responsibility to respond promptly and effectively to sexual violence against students
in accordance with the requirements of Title IX. On April 29, 2014, the U.S. Department of
Education, Office for Civil Rights, issued a Questions and Answets on Title IX and Sexual
Violence. Assistant Secietary of Civil Right, Catherine E. Lhamon, indicated in the cover letter
that “The following questions and answets further clarify the legal requirements and guidance
| articalated in the DCL and the 2001 Guidance and include examples of proactive efforts schools
can take to prevent sexual violence and remedies schools may use to en d sich conduct, prevert
its recurrence; and address ifs effects.”

The Questions and Answers on Title IX and Sexual Violence at paragraph B-5 asks the

Question: “How should a school respond to sexual violence when the alleged perpetrator is not




 affiliated with the school?” and provides “Answer: :Tz_hefappfoptiate-res‘ponscwi’Il differ

| depending on the level of control the school has over the alleged perpetrator, For example, if an
athlete or band member from a visiting school sexually assaults a student at the home school, the -
home school may not be able to discipline or take other direct action against the visiting athlete
 or band member. However (and sﬁhject to the confidentiality provisions discussed in Section E),
11 it should conduet an inquiry into what oecurred and should report the incident to the visiting

: school and encourage the visiting school to take appropriate:action to prevent further sexual
violence: The home school should dlso notify the studént of any fight to file a complaint with the
alleged perpetrator’s school or local law enforcement. The ome school may also decide not to
invite the visiting school back to its campus, Even though a school’s ability to take direct action
against a particular perpetrator may be limited, the school must st111 take steps to ptovide
appropriate remedies for the complainant and, where appropriate, the broader school population,
This may include providing support services for the complainant, and issuing new policy

' statements making it clear that the school does not tolerate sexual violerice and will respond to
any reports about such incidents. For additional information oln interim measures see questions
G-1t0G-3.

The Questions and Answets on Title IX and Sexual Violence at paragraph P-4 asks the
Question: “Is a school required to process complaints of alleged sexual violence that occurred off
campus?” and provides “Answer: Yes. Under Title IX,a school must process all complaints of
sexual violence, regardless of where the conduct oceurred, to determine whether the conduct
oceirrted in the context of an education program or activity or had continuing effects on campus

or in an off-campus education program or.activity, A school must determine whether the alleged




off-campus sexual violence occurred in the context of an education program or activity of the

| schooly:if so, the school must treat the complaint in the same manner that it treats complaints

1| regarding on-campus conduct. In other wotds, if a.school detérmines that the alleged misconduet

 took place in the icc,mtextof’an education program or activity of the school, the fact that the

11 alleged misconduct took place off campus does not relieve the. school of its obligation to
investigate the complaint as it would investigate-a complaint of sexual violence that occurred on
1 campus. Whether the alleged misconduct occutred in this context may not always be apparent
from-the complaint, so a school may need to gather additional informiation in order to

make such a determination, Off-campus education programs and activities are clearly

covered and include, but are not limited to: activities that take place at houses of

fraternities or sorotities recognized by the school; school-sponsored field trips, including
athiletic team travel; and events. for school clubs that-occur off campus (e. g.,a debate

team trip to another school orto-a weekend competition). Even if the misconduct did not ecout
3 m the context of an education program or activity, a school must consider the effects of the
off-campus misconduct when evaluating whether there is a hostile environment on campus or in
an off-campus education program or activity because studetits offen experience the continning
effects of off-campus sexual violence while at school or in an off-campus education program or
activity. The school cannot address the continuing effects of the off-campus sexual violence at
school or in an off-campus education program or activity unless it ptocesses the complaint and
gathers appropriate additional information in accordance with its established procedures,

Once a school is on notice of off-campus sexual violence against a student, it must assess

‘whether there are any continuing effects on campus or'in an off-campus gducation prograim or




1 activity that are creating or contributing to a hostile environment and, if so, address that hostile
|| environment in the-same mannet inwhich it would address a hostile environment created by

1 on-campus misconduct, The mete ptesence on-campus or in an off-campus education progtam or
activity of the alleged petpetrator of off-campus sexual violence can have continuing effects that
create a hostile environment. A school should also take stepsto protect a student who alleges

: | off-campus sexual violence from further harassment by the alleged perpetrator or his orher

1| friends, and & school may have to take steps to protect othet students from possible-assault by the

11 alleged perpetrator. In other words, the:school should proteet the school commuity it the same .

* way it would had the sexual violence oceurred on campus. Even if there are no continuing effects |

of the off catnipus sexual violence experienced by the student on campus ot in an off-campus
education program or activity, the school still should handle these incidents as it would

~ handle other off-campus incidents of misconduct.or violence and consistent with any

| other applicable laws. For example, if a school, under its code of conduct, exercises

| jurisdiction over physical altercations between students that.occur off campus outside of an

education program ot activity, it should also exercise jurisdiction over incidents of

1! student-on-student sexual violence that oceui-off camipus outside of an education

program or activity.”

The Coutt finds again that Respondents do not have jurisdiction over Petitioner under
Title IX based upon the facts presented in this proceeding. The Court recognizes Respondents’
1| obligation undet Title IX to determine whether conduct oceurred on campus ot off campus and, if
off catnpus, whether it was part of a educational program or activity of the school, “Under Title

IX, a school must process all complaints of sexual violence, regardless of whete the conduct




, occurred, to determine whether the conduct occurred in the context of an education program or
activity or had continuing effects on campus or inan ,.o‘ff'-’campus education program or activity.”
The Office for Civil Rights recognized that schools may not have control or authority ever all
alleged incidents ot alleged perpetrators and that would limit a sc;hool”&a‘tiilii}!to take action.
Accordingly, a school must first determine, where conduct ocours off campus, whether they have
any level of control over the alleged perpetratot.

In the instant proceeding, the;. alleged sexual miisconduct took place off campus and was,
not-in anyway related to an educational program or activity of RPL. Respondents would have:
learned this from the complaint itself and statements made by the complainant. Furthermore, itis
a streteh in this particular alleged incident for Respondents to argue that they had to determine
whether the conduct had continuing effects on campus or in an off-campus education program or
| activity. The Petitioner and Complainant were involved in a relationship which was not
corinected in any way to a relationship ot a nexus between the Petitioner’s and Complain_ant"s
academic institutions, The alleged sexual misconduct did fiot stem from an incident that would
have contifuing effects on campus of in an off-campus education program or activity.

The Court finds that Responderits investigated the complaint and took certain steps that
were acceptable in providing an appropriate remedy for the Complainant under Title IX.

- Respondents piov‘idled support services to Complainant, informed Complainant that C‘o’m‘plainanf
could file a complaint with Petitioner’s academic institution and/ or local law enforcement,
issued a notice of Persona Non Grata to Petitioner on any property owned or leased by RPL, and
issued a revised Student Sexual Misconduct Policy in August, 2017, specifically dealing with

jurisdiction.
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Howéven, as the Coutt has found that Respondents had no jurisdiction over Petitioner
through either the RPI Student Sexual Misconduct Policy or Title IX, the statement made by
 Petitioner to Respondents on July 26, 2016, is null and void. Respondents had no jurisdictional
basis in which to subject Petitioner to the interview, and they should have never taken his
statement. The Cowrt finds that Petitioner’s statement given on July 26, 2016, is to be deleted
- and purged from the investigation and ot considered in aﬁyWa;yQ The Court is fully av\}a?e of the
| reliance by Respondents on Petitionet’s statements in Respondents™ investigation and finding.
Based:on the deletion and purging of Petitioner’s statement given on July 26, 2016, from the .
investigation, the Court will further annul Respondents® initial determination of November 22,
2016, that baseéd on a prepﬁonderance of the evidence, it was more likely than not that Petitioner
had violated its Student Sexual Misconduet Policy.

In addition, the Court finds that Respondents have no legal authority ot obligation under
cither RPI’s Student Sexual Misconduct Policy or Title IX to report, inform, publish or share any
information or documentation with Petitioner’s academic institution regarding this alleged
incident, and that Respondents’ determination that they have the authority to do so-is arbitrary
and capticious. The “Questions and Answers on Title IX and Sexual Violence” does not direct
schools to teport or inform other schools where the allegations are not related to-an established
connection between the two schoals, such as avisiting school relationship with sporting
competition or academic groups.

Even if the Court were to have found that RP1 had jurisdiction over Petitioner, the
procedure followed by RPLin this case was arbitraty, capricious and in clear violation of

Petitionei’s rights. It is obvious to'the Court from a reading of Petitioner’s interview,
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|| Petitioner’s Affidavit and extilbits in the record before the Court; that there existed a language

| anda possible cultural barrier that resulted in miscommunication and misunderstanding between
Petitioner and Respondents interviewers. Respondents contacted Petitioner and requested a

| meeting and never notified him of the reason for the meeting. Before the meeting began, the
interviewers informed Petitioner that he was the subject of a sexual misconduct complaiit, and
gave Petitioner 4 number of important documents relating to the investigation and his rights, and
orﬁyi. gave hifn moments to consider them. The Court findsthat the conduct demonstrated by
Respondents towards Petitioner during the initial course of this investigation was a clear

| ~ violation of his constitutional rights.

‘Accordingly; based on the foregoing, the Petition is granted.

“This shall constitute the Decision, Order and Judgment of the Court. This Decision,

~ Orderand Judgment is being returned to the attorneys for Petitioner. All original supporting
documentation is being filed with the County Clerk’s Office, except those submitted for in
camera review. The signing of this Decision, Order and Judgment shall not constitute entry or
 filing under CPLR 2220.. Counsel are not relieved from the applicable provisions of that rule
relating to filing, entry, and notice of entry.

SO ORDERED AND ADJUDGED.
ENTER.

Dated: November 6, 2017
Troy, New York

RAYMOND J. ELLIOTT, 11l
Supreme- Court Justice
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Order to Show Cause with Immediate Stay of Enforcement of determination Pursuant to
CPLR 7805 dated December 20, 2016; Verified Petition sworn to. December 19, 2016,
with annexed Exhibits A-I; Affirmation of Breft D. French, Esq., in’ Support of Article 78
‘Petition dated Decemiber 20, 2016; Memorandum of Law dated December 20, 2016,

Verified Answer swornto January 18, 2017, with-annexed Exhibits A-C; Memorandum
of Law on Behalf of the Respondents dated January 19,2017, - Respondents’® Exhibits IC-
1 and IC-2 submitted for in camiera review.

Affidavit of John Doe swotn to January 30, 2017; Memorandurn of Law dated January
30, 2017, with amexed Exhibit A,
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