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ARGUMENT
This case evidences a myriad of violations of Title IX and due process that the
University seeks to sweep under the rug. The University simultaneously argues that it
should be allowed to make life-changing determinations without any oversight and that
it cannot be expected to provide any meaningful level of due process protections. But
with great power comes great responsibility. Sexual assault is the most serious charge
university disciplinary settings confront. When a university exercises its power without
a concomitant exercise of appropriate responsibility, courts should—and do—step in.
The district court’s refusal to do so here was based on a misreading of existing law and
inappropriate factual determinations in the University’s favor. It should be reversed.
I.

DOE STATES A TITLE IX CLAIM
A. The Erroneous Outcome Standard is Proper
For its opening point, the University challenges the viability of the “erroneous-

outcome” standard, arguing that it fails to incorporate the proper intent standard and
is invalid following the heightened pleading standards enunciated by the Supreme
Court. See Bell Atl. Corp. v. Twombly, 550 U.S. 544(2007); Ashcroft v. Iqbal, 556 U.S. 662
(2009). Neither contention has merit. The test incorporates the proper intent
requirement, and every circuit to examine similar cases since 2009 has applied it or a
similar standard. This Court should reject the University’s invitation to create a circuit
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split on this issue and should follow the many well-reasoned decisions of its sister
circuits.
First, the University asks this Court to reject the erroneous-outcome standard
because it fails to incorporate the “deliberate-indifference” standard. This argument
misconstrues both Title IX law generally and the erroneous-outcome standard
specifically. Title IX prohibits discrimination by any educational program receiving
federal funding. Thus, if a university discriminates against a student because of his
gender, such discrimination is actionable. The “deliberate-indifference” standard is a
secondary method of establishing a Title IX violation where the University fails to act
to prevent discrimination. See, e.g. Davis Next Friend LaShonda D. v. Monroe Cty. Bd. of
Educ., 526 U.S. 629, 642 (1999). Because the erroneous-outcome standard is based on
a direct action of discrimination against a student and not on an indirect failure to act,
the deliberate-indifference standard is wholly inapplicable. Yusuf v. Vassar Coll., 35 F.3d
709, 715 (2d Cir. 1994).
The University’s argument that Doe must prove “but-for” causation also
evidences a fundamental misreading of Title IX law. This Court evaluates Title IX
discrimination claims like Title VII claims and has held that the phrases “because of”
(Title VII) and “on the basis of” (Title IX) are interchangeable. Wolfe v. Fayetteville,
Arkansas Sch. Dist., 648 F.3d 860, 866 (8th Cir. 2011). The Supreme Court has held that
plaintiffs alleging status-based discrimination under Title VII need only establish “that
the motive to discriminate was one of the employer’s motives, even if the employer also
2

had other, lawful motives that were causative in the employer’s decision.” Univ. of Texas
Sw. Med. Ctr. v. Nassar, 570 U.S. 338, 343 (2013). The use of the “but-for” standard is
limited to claims of retaliation and not discrimination. Id. Furthermore, this Court has
held, “Discrimination ‘because of’ sex occurs when sex is a motivating factor for any
employment practice, even though other factors also motivated the practice.” Tyler v.
Univ. of Arkansas Bd. of Trustees, 628 F.3d 980, 990 (8th Cir. 2011). Accordingly, but-for
causation does not apply.
Finally, the University’s suggestion that the erroneous-outcome test is invalid
following the Iqbal and Twombly decisions fails considering the many recent decisions
adopting the standard. See, e.g. Doe v. Trustees of Bos. Coll., 892 F.3d 67 (1st Cir. 2018); Doe
v. Columbia Univ., 831 F.3d 46 (2d Cir. 2016); Doe v. Loh, 767 Fed. Appx. 489 (4th Cir.
2019); Plummer v. Univ. of Hous., 860 F.3d 767 (5th Cir. 2017); Doe v. Miami Univ., 882
F.3d 579 (6th Cir. 2018); Austin v. University of Oregon, 925 F.3d 1133 (9th Cir. 2019); Doe
v. Valencia Coll., 903 F.3d 1220 (11th Cir. 2018).
Indeed, the Second Circuit rejected this very argument, noting the traditional
burden-shifting framework in Title VII cases and reaffirming that “allegations of a
causal connection in the case of university disciplinary cases can be of the kind that are
found in the familiar setting of Title VII cases.” Doe v. Columbia Univ., 831 F.3d at 55.
The court cited its decision in Littlejohn v. City of New York, noting that the burdenshifting framework “reduces the facts needed to be pleaded under Iqbal.” 795 F.3d 297,
316 (2d Cir. 2015). Accordingly, the court held that to satisfy the pleading burden, a
3

Title IX plaintiff must allege facts that “support only a minimal inference of bias.” Id.;
accord Plummer v. Univ. of Hous., supra. The Eighth Circuit has adopted the Littlejohn
analysis, and should also adopt the “minimal inference of bias” test. See Wilson v.
Arkansas Dep’t of Human Servs., 850 F.3d 368, 372 (8th Cir. 2017).
The Seventh Circuit took a different approach. It declined to adopt the Yusuf
model, holding that the erroneous-outcome standard does not change the Title IX
analysis but “simply describe[s] ways in which a plaintiff might show that sex was a
motivating factor in a university’s decision to discipline a student.” Doe v. Purdue Univ.,
928 F.3d 652, 667 (7th Cir. 2019). Instead, the court stated that the question to be
answered was whether “the alleged facts, if true, raise a plausible inference that the
university discriminated against [the plaintiff] ‘on the basis of sex’?” Id.
Regardless of whether this Court adopts the erroneous-outcome standard from
the Second Circuit, or the Seventh Circuit’s holistic test, the result is the same: Doe
pled facts which create articulable doubt regarding the outcome of the University
disciplinary proceeding and the required minimal plausible inference of discriminatory
intent.
B. Doe Pled a Title IX Claim.
The district court erred in dismissing Doe’s Title IX claim. First, beyond merely
raising the required “articulable doubt,” Doe’s complaint illustrates his outright
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innocence.1 Furthermore, Doe alleged facts to support the minimal plausible inference
of discrimination based on the decisionmakers’ indications of bias as well as the
heightened publicity and pressure to convict males. At the pleading stage, it is irrelevant
that there may have been additional non-discriminatory justifications because the
district court was required to draw all reasonable inferences in favor of Doe.
1. Doe Pled Articulable Doubt
Doe’s complaint casts articulable doubt on the University’s findings. As
explained in his opening brief, Doe alleged facts showing that the University Hearing
Panel violated its own policy language in convicting Doe; that the investigation and
hearing in Doe’s case was substantially out of compliance with the relevant guidance
from the Department of Education; that the investigation was plagued by violations of
due process; and that even the University’s own decision-makers could not agree on
Doe’s guilt or innocence.
a. The Panel’s Finding Violated University Policy
The University employs evasive word games in its attempt to distract from the
fact that the Panel ignored the plain language of the University policy in its haste to
convict Doe. The University supports the Panel’s decision using the broad statement
that sexual assault occurs when a student has “sexual contact with another person

If the Court adopts the Seventh Circuit formulation, the Court can simply analyze
whether Doe’s complaint supports the minimal plausible inference of
discrimination—which, given his evidence of innocence, it clearly does.

1
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without that person’s consent.” The University then ignores the remainder of the
definition, which explains that a lack of consent exists “when [sexual acts] are
committed either by force, threat, or intimidation, or through the use of the victim’s
mental or physical helplessness, of which the assailant was aware or should have been
aware.” App.13. The entire definition of sexual assault is contained in Doe’s complaint
at Appendix 13, and Doe encourages this Court to review the full definition to discern
its meaning. Of specific relevance: the definition begins with a general statement then
provides examples of sexual contact and concludes with the statement, “Sexual assault
occurs when such acts are committed either by force, threat, or intimidation, or
through the use of the victim’s mental or physical helplessness, of which the assailant
was aware or should have been aware.” App.13. The policy’s use of the phrase “such
acts” refers to the sexual acts in violation of University policy, and the use of “either/or”
indicates the two grounds for establishing a lack of consent.
Tellingly, and in opposition to the district court’s analysis, the University does
not attempt to defend the Panel’s decision on the ground that Roe lacked capacity to
consent, because it is undeniable that the Panel found that Doe did not know or have
reason to know of Roe’s alleged incapacity. App.44. Instead, the University argues that
the policy “acknowledges that sexual assault can occur in these situations” but that it
can “also occur in other situations in which the victim has not consented.” Arg.22.
In this sentence, the University highlights a fundamental problem with the
Panel’s decision: Throughout the investigation, the only facts identified as suggesting a
6

lack of consent were based on Roe’s alleged incapacitation. Even if the policy did allow
for “other situations” outside the ones listed, 2 Doe was never provided notice of any
allegations to support such a finding. Thus, either the decision was based on Roe’s
alleged incapacitation and issued in contravention of the University policy, or it was
issued without proper notice and in violation of due process.
On this point, the University’s meager attempt to justify the Panel’s finding is
derisory. It illogically claims that the Panel could have believed both that Roe was unable
to remember the evening due to incapacitation and that “she would have remembered
giving her consent if she had done so.” Arg.22. It suggests that Doe’s “dubious”
testimony provided additional justification for the Panel to find a lack of consent—
without citing to any part of Doe’s testimony that was in conflict or unsupported. 3 And
it moves into post hoc rationalization by citing Doe’s initial choice not to make a

As a practical matter, despite the University’s contention that lack of consent can
arise in “other” situations, it is difficult or impossible to think of a circumstance in
which lack of consent would not occur either through “force, threat, or intimidation”
or “through the use of the victim’s mental or physical helplessness, of which the
assailant was aware or should have been aware.”

2

The University contends that the Panel could justify their guilty finding based solely
on their disbelief of Doe, citing this Court’s decision in United States v. Davidson, 122
F.3d 531 (8th Cir. 1997), but this analysis only applies where there is “other
corroborative evidence of guilt.” Id. Here there is none.

3
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statement to Farrar—even though, at the time, Farrar promised Doe that his silence
would not be held against him.4
In this case, the Panel cited no evidence of guilt, and indeed, none existed,
rendering the Panel’s decision in violation of the Policy requirements that the student
be presumed innocent and the violation be proven by a preponderance of the evidence.
b. Noncompliance With Guidance Raises Articulable Doubt
Regarding the University’s failure to follow the most recent Title IX guidance,
the University again redirects the argument off-course. Astonishingly, the University
does not dispute that its policy and procedure violated the applicable OCR guidance.
Instead, the University suggests that “[n]oncompliance with guidance from the
Department of Education’s Office for Civil Rights is not actionable.” Arg.24. But Doe
does not base his Title IX claim on the University’s failure to comply with Title IX
guidance. Rather, Doe raises this point because the Department’s interpretation of Title
IX should be accorded “appreciable deference” and is strong evidence regarding the
requirements of the law itself. Cohen v. Brown Univ., 991 F.2d 888, 895 (1st Cir. 1993).
Furthermore, the University’s refusal to conform its procedures to the most recent Title
IX guidance is particularly striking given OCR’s caution that the previous 2011 guidance

Even the case cited by the University recognized that a negative inference for lack of
testimony can only be used in conjunction with other substantial evidence of guilt,
stating, “It is thus undisputed that an inmates’ silence in and of itself is insufficient to
support an adverse decision by the Disciplinary Board.” Baxter v. Palmigiano, 425 U.S.
308, 318 (1976).

4
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presented serious due process concerns for the accused. The University’s awareness of
these concerns for males facing sexual assault accusations and its failure to take any
steps to mitigate against such constitutional violations bolsters Doe’s claim that the
University was motivated by gender and raises articulable doubt regarding the outcome.
Finally, Doe’s allegations of noncompliance illustrate the University’s failures to follow
the applicable guidance. 5
c. Additional Allegations Creating Articulable Doubt
Doe’s complaint also casts doubt on the Panel’s decision by pleading multiple
violations of due process as well as dissension among the University’s own decisionmakers. The University does not dispute that alleged violations of due process are
sufficient to create articulable doubt. As described in his opening brief and below, Doe
has sufficiently alleged such violations.
Additionally, the disagreement between the University’s own decision-makers is
sufficient to allege articulable doubt. The “pleading burden in this regard is not heavy”
and can be met by allegations providing “reason to doubt the veracity of the charge.”
Yusuf, 35 F.3d at 715. This Court has defined “reasonable doubt” as “the kind of doubt
that would make a reasonable person hesitate to act.” United States v. McCraney, 612 F.3d

Doe alleged his inability to get records of Roe stating that the Panel “relied on partial
and incomplete records and evidence without requiring her to produce the entire
record or allow John Doe to examine it.” App.33 ¶ 185.

5
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1057, 1063 (8th Cir. 2010). The fact that two of the four University decision-makers
refused to find Doe guilty constitutes reasonable and articulable doubt.
2. Doe Alleged Facts To Support An Inference of Discrimination
Doe alleged a plausible inference that gender was a motivating factor in the
University’s process and decision. Like many other cases in which an inference of
discrimination has been found, Doe’s case involves clear indications that the
investigators and decision-makers were biased against males in favor of females.
Additionally, recent caselaw establishes that in factually similar cases involving campus
protests and statewide publicity, courts routinely find a plausible inference of
discrimination. See, e.g. Doe v. Baum, 903 F.3d 575(6th Cir. 2018); Doe v. Miami, supra; Doe
v. Columbia, supra; Doe v. George Wash. Univ., 366 F. Supp. 3d 1, 3 (D.D.C. December 20,
2018).
Indeed, many courts holding to the contrary have been overturned on appeal or
have reconsidered their view that allegations only show “pro-victim” bias. See, e.g. Doe
v. Baum, 227 F. Supp. 3d 784 (E.D. Mich. 2017), rev’d and remanded, 903 F.3d 575 (6th
Cir. 2018); Doe v. Columbia Univ., 101 F. Supp. 3d 356 (S.D.N.Y. 2015), vacated, 831 F.3d
46 (2d Cir. 2016); Doe v. Regents of the Univ. of California, 2016 WL 5515711 (C.D. Cal.
July 25, 2016), order rescinded, 2016 WL 11504216 (C.D. Cal. Dec. 1, 2016).
The “pro-victim” inference as part of a motion to dismiss is improper because
it “fails to recognize the court’s obligation to draw reasonable inferences in favor of the
sufficiency of the complaint.” Doe v. Columbia, 831 F.3d at 57. Indeed, “Iqbal does not
10

require that the inference of discriminatory intent supported by the pleaded facts be the
most plausible explanation of the defendant’s conduct. It is sufficient if the inference of
discriminatory intent is plausible.” Id. (emphasis in original). Here, the district court
erred in making presumptions against the sufficiency of the complaint.
a. Federal and Local Pressure
Doe alleged sufficient facts of federal and local pressure to create the minimal
plausible inference of discrimination. The University’s Response on this point suffers
from three fallacies. First, while it is true that general allegations regarding the 2011
OCR guidance letter are insufficient to create a plausible inference of discrimination,
even cases cited by the University acknowledge that where such allegations are coupled
with “something more,” the allegations survive a motion to dismiss. See, e.g. Doe v. Purdue
Univ., 928 F.3d at 668(crediting allegations that a college’s desire to protect access to
federal funds could motivate it to tilt the disciplinary process against men accused of
sexual assaults so that it could elevate the number of punishments imposed); Doe v.
Univ. of Dayton, 766 F. App’x 275, 282 (6th Cir. 2019)(finding no inference of
discrimination because plaintiff “does not allege, for example, that the University or the
individuals involved in his hearing were facing substantial public pressure or outcry in
the weeks leading up to his hearing”); Doe v. Baum, supra (allegations of federal pressure
provide “a backdrop that, when combined with other circumstantial evidence of bias in
Doe’s specific proceeding, gives rise to a plausible claim”); Doe v. Miami Univ., supra.
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Indeed, the University cites no case where a motion to dismiss has been granted
notwithstanding allegations of the particularized publicity and outcry regarding the very
case under investigation, as exists here.
Second, Doe’s allegations are factual, not conclusory. Specifically, Doe pled
the following allegations showing highly publicized criticism of the University over its
investigation and discipline of males for the alleged sexual assault of females:
•

Various media outlets and student organizations reported that the
University was not adequately resolving cases involving alleged sexual
assault of female students against male students. App.25 ¶139.

• Prior to and during the investigation of the allegations against Doe, the
Office for Civil Rights investigated allegations that the University’s prior
Title IX investigations demonstrated a pattern and practice of improperly
investigating Title IX cases. App.25 ¶140.
• A highly publicized lawsuit had recently been filed against the University,
alleging that it failed to properly adjudicate a Title IX complaint by a female
athlete against a male athlete. App.26 ¶141.
• During the pendency of the investigation against Doe, the Arkansas
legislature began an investigation into claims that the University was failing
to properly investigate and adjudicate claims of sexual assault by females
against males. App.26 ¶142.
12

• The investigation by the Office for Civil Rights, the lawsuit, and the
legislature investigation resulted in numerous news articles being published
criticizing the University’s handling of sexual assault claims by females.
App.26 ¶143.
• After the Title IX coordinator’s initial decision that Doe committed no
misconduct, Roe began to publicly criticize the University’s decision to
multiple media outlets and began a widely-followed on-campus protest
about the University’s decision. App.26 ¶144.
• Roe’s media blitz garnered mass, widespread attention prompting the
University to issue a public statement. App.27 ¶146.
• The University was under pressure and fearful of sanctions from the Office
for Civil Rights during this time and took steps harmful to Doe to alleviate
and lessen the scrutiny it was attracting from Roe’s media blitz and protests.
App.27 ¶148.
Less overwhelming but similar facts involving an OCR investigation, a high-profile
lawsuit filed against the university, and publicity generated in part by the complainant
were more than enough to survive a motion to dismiss in Doe v. George Washington
University. 366 F. Supp. 3d at 12.
Finally, the University’s argument that any bias exhibited in favor of Roe and
against Doe could have been “victim” bias rather than gender bias fails in at least two
13

ways. First, and most importantly, “At the pleading stage, John’s allegations need only
create the plausible inference of intentional gender discrimination; although alternative
non-discriminatory explanations for the defendants’ behavior may exist, that possibility
does not bar John’s access to discovery.” Doe v. Miami Univ., 882 F.3d at 594.
The cases the University relies on for the “pro-victim bias” proposition are easily
distinguishable. For example, the court in Doe v. Univ. of Colorado, Boulder through Bd. of
Regents of Univ. of Colorado explained that “if enforcement officials are regularly presented
with a scenario involving the same two potential classifications…there must come a
point when one may plausibly infer that stereotypes about the protected classification
have begun to infect the enforcement process generally.” 255 F. Supp. 3d 1064, 1075
(D. Colo. 2017). The issue was particularly difficult in Title IX cases because “[i]n every
case the Court has located, the accuser has been female and the accused has been
male—and these individuals were, not surprisingly, the only potential eyewitnesses to
the alleged assault.” Id. at 1076. In this situation, “enforcement officials often must
make a credibility judgment as between a male and female, which doubles the possibility
of gender-specific stereotypes influencing the investigation (e.g., ‘a woman would never
falsely accuse anyone of that,’ ‘men always behave opportunistically toward drunk
girls’).” Id.
Although the court declined to draw an inference of gender bias, it noted that
the “credibility determinations as between a male and a female may be the most likely
circumstance in which gender bias, explicit or implicit, will have an effect.” Doe v. Univ.
14

of Colorado, 255 F. Supp. 3d at 1076. The instant case presents precisely such a situation,
rendering the “pro-victim bias” theory inappropriate.6
Furthermore, the decision in Doe v. University of St. Thomas, cited extensively by
the University, is unpersuasive for two reasons. 240 F.Supp.3d 984 (D.Minn.2017).
First, the court’s rationale for pro-victim bias relies on three cases that have been
overruled or reconsidered. Doe v. Baum, 227 F.Supp.3d 784 (E.D. Mich. 2017), rev’d and
remanded, 903 F.3d 575 (6th Cir. 2018); Doe v. Columbia Univ., 101 F.Supp.3d 356
(S.D.N.Y.2015), vacated, 831 F.3d 46 (2d Cir. 2016); Doe v. Regents of the Univ. of California,
2016 WL 5515711 (C.D. Cal. July 25, 2016), order rescinded, 2016 WL 11504216 (C.D.
Cal. Dec. 1, 2016).
Equally important, the court in University of St. Thomas did not hold that
allegations of public pressure cannot inform a plausible inference of gender
discrimination—merely that a general reference to federal pressure by itself is
insufficient. In fact, the court recognized that such claims can create an inference of
discrimination but distinguished the allegations in that case stating, “[the plaintiff] did
not allege any targeted stress UST faced from government institutions or the public at
large for UST’s handling of previous sexual misconduct complaints on campus.” Id. at

The same court, moreover, held that “pro-victim” policies raised due process concerns:
“[I]n the procedural due process context . . . any type of actual bias [in the
investigation] is sufficient.” Doe v. DiStefano, 2018 WL 2096347, at *23–24 (D. Colo.
May 7, 2018).

6
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992. Indeed, the court cited approvingly the decision in Doe v. Washington & Lee Univ.,
2015 WL 4647996 (W.D.Va.Aug. 5, 2015), noting that case involved “both
governmental pressure and recent actions on campus as evidence of discrimination in
the disciplinary procedure.” Id. at 993.
Here, Doe alleged precisely what the court in University of St. Thomas found
missing: Targeted stress, arising from (1) a prominent lawsuit by a female claiming that
the University did not take sufficient action following her sexual assault claim against a
male; (2) the Arkansas legislature’s investigation into the University’s treatment of
female allegations of sexual assault against males; and (3) Roe’s campus-wide protest of
Doe’s initial not-guilty finding.
The University’s Response is completely silent regarding Doe’s allegations of
public pressure. These allegations were specifically targeted to Doe’s case and, when
coupled with allegations regarding the possibility for loss of federal funding, create a
plausible inference that Doe’s gender was a motivating factor in the decision.
b. Gender Bias In The Adjudication
In addition to the federal and local pressure on the University to convict males
for sexual assault, Doe alleges specific facts relevant to his adjudication that create a
reasonable inference that gender was a motivating factor in the investigation and
decision. The University wholly ignored these allegations. For example, Doe alleged
that the Panel discredited testimony from Doe because of a “lack of corroboration,”
stating that Doe’s witnesses’ statements were “internally inconsistent or irrelevant on
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the subject of consent” (App.41 ¶221(c)) but did not discount Roe’s testimony despite
similar lack of corroboration. This allegation alone is sufficient, when set against the
backdrop of federal and local pressure, to support an inference of bias. See, e.g. Doe v.
Baum, 903 F.3d at 586.
Furthermore, the Panel discredited Doe because he had “motivation to skew
the truth” but did not consider Roe’s comparable motivation—namely that she had
mounted a campus-wide campaign against sexual assaults on women that would have
been undermined if her allegations were found not credible. Indeed, the only truly
neutral witness in the hearing, a Fayetteville police officer, testified that Roe had skewed
the truth, but the Panel inexplicably disregarded this testimony. The Panel’s conclusion
suggests that it was influenced by the gender assumption identified in Doe v. University of
Colorado, Boulder that “a woman would never falsely accuse anyone of that.” 255 F. Supp.
3d at 1076. The Panel also discredited Doe because he “did not admit or acknowledge
[Roe’s] level of intoxication” immediately after finding that he could not have
reasonably known that level.
The University also withheld from Doe critical witnesses, including the
investigator Barnett for questioning before the Panel and Roe’s mother and exboyfriend who Doe believed to have exculpating information. Barnett’s presence at the
hearing was particularly relevant, given Farrar’s statement that she would hold Doe’s
silence against him. Although she was not the ultimate decision-maker, she was the
individual charged with fairly and neutrally investigating the case. Doe v. Purdue Univ.,
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928 F.3d at 669 (panel refusing to hear from potentially exculpatory witnesses one
factor in determining gender-discrimination claim was plausible).
Finally, the Panel flipped the burden of proof to require proof of consent rather
than proof of lack of consent. All these allegations go directly to the gender bias
permeating the University’s investigation and Panel’s hearing.
II.

DOE PLED A DENIAL OF DUE PROCESS
A. Doe Was Not Provided Notice of the Charges or the Evidence
Doe has also sufficiently alleged that the University violated his due process

rights by failing to provide him notice of the factual allegations he was found guilty of
or the evidence to be used against him.7 At a minimum, proper notice must “contain a
statement of the specific charges and grounds” upon which the charges are based. Dixon
v. Alabama State Bd. of Ed., 294 F.2d 150, 158 (5th Cir. 1961). “It is not too heavy a
burden to require that students facing disciplinary action be informed of the factual
basis for the charges against them.” Doe v. Univ. of S. California, 246 Cal. App. 4th 221,
243 (2016). Failure to provide notice of the specific charges and grounds for discipline,
or consideration of grounds not presented in the original notice, violates due process.
Strickland v. Inlow, 519 F.2d 744, 747 (8th Cir. 1975).
Although the University claims confusion regarding the new evidence that Roe
introduced, the complaint is clear that “Roe was, in fact, permitted to introduce new
evidence that had not been previously provided or disclosed to John Doe.” App.23 ¶
125; App.22 ¶118. This allegation is a statement of fact that is not “conclusory. At
the pleading stage, Doe is not required to allege the content of the evidence; merely
that evidence was used against him that had not been provided to him.

7
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The University limits its Response on this issue to a cursory analysis, highlighting
the notice Doe received regarding the incapacitation charge, and refusing to address
Doe’s actual argument. Doe does not contest that he received notice of the charge that
he engaged in sexual activity with Roe while she was incapacitated; but as conceded by
the University, this is apparently not the ground upon which the Panel found him guilty.
Rather, according to the University, the Panel found that he engaged in sexual activity
without consent based on some “other” justification. But the notice Doe received in
this case alleged only that Roe was “incapacitated and unable to give consent” and
provided no other facts to support a finding of lack of consent. At no point during the
investigation or hearing, did any facts suggest a lack of consent based on some “other”
justification besides the incapacitation of Roe. Where the University limits its notice of
violation to one set of facts and later changes the basis of charges, the University
violates due process. Doe v. Rector & Visitors of George Mason Univ., 149 F. Supp. 3d 602,
616 (E.D. Va. 2016)(violation of due process where notice to student identified one
date but University adjudicated charges involving different dates).
The lack of factual allegations to support any charge other than incapacitation is
further exacerbated by the University’s confirmation that the only allegation at issue
was Roe’s incapacitation. App.31 ¶173. “Significant departures from stated procedures
of government and even isolated assurances by governmental officers which have
induced reasonable and detrimental reliance may, if sufficiently unfair and prejudicial,
constitute procedural due process violations.” Jones v. Bd. of Governors of Univ. of N.
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Carolina, 704 F.2d 713, 717 (4th Cir. 1983). Doe relied on this statement when preparing
and presenting his defense. To allow the University to change the rationale mid-stream
without updating Doe’s notice was patently unfair and prejudicial, and violated due
process.
Similarly, the University’s suggestion that individual statements in Roe’s appeal
document served as a valid notice fails on at least two fronts. First, even assuming Roe’s
appeal statement was clear that she did not consent to the sexual activity (which it was
not), Roe cannot provide notice for what the University intends to pursue against Doe.
More fundamentally, the University’s position seems to be that it is acceptable
to provide notice of one set of facts upon which charges are based, to tailor the
investigation around those facts, and to confirm to the accused that the disciplinary
action is based only on those facts, and then, on appeal, to change the theory upon
which the university proceeds. This definition of “notice” is Orwellian, and due process
will not condone such a bait-and-switch approach to student discipline. See, e.g. Doe v.
Rector & Visitors of George Mason Univ., supra.
B. Doe Was Denied Meaningful Cross-Examination
The University acknowledges that “due process may require a limited form of
cross-examination” but argues that its procedure of allowing its employees to examine
Roe was sufficient. The trending legal position in many circuits dispels this suggestion,
holding that “if the public university has to choose between competing narratives to
resolve a case, the university must give the accused student or his agent an opportunity
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to cross-examine the accuser and adverse witnesses in the presence of a neutral factfinder.” Doe v. Baum, 903 F.3d at 578.
The University argues that Doe was provided the right to confront his accuser
by submitting questions to Roe through the Panel, citing the First Circuit decision in
Haidak v. Univ. of Massachusetts-Amherst, 2019 WL 3561802 (1st Cir. Aug. 6, 2019). But
Haidak cannot stretch as far as the University proposes. In fact, the decision reaffirms
the basic principles espoused in Baum that an accused is entitled to a “mechanism for
confronting the complaining witness and probing his or her account.” Id. at *9. Though
the Haidak court declined to adopt the categorical rule adopted in Baum, it nonetheless
pursued a detailed examination to determine whether “the university’s inquisitorial
approach to ferreting out the truth was so inadequate that it violated [the accused’s]
procedural due process rights.” Id. As the court held, “When a school reserves to itself
the right to examine the witnesses, it also assumes for itself the responsibility to conduct
reasonably adequate questioning. A school cannot both tell the student to forgo direct
inquiry and then fail to reasonably probe the testimony tendered against that student.”
Id.
The court in Haidak could make this determination because the parties had
conducted discovery and the court could analyze the full transcript of the hearing.
Accordingly, the court examined the precise questions asked by the board to ascertain
whether the board had engaged in a sufficiently probing inquiry. Thus, even assuming
the validity of Haidak’s conclusion that questioning by the university alone can comport
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with due process8, there is no way to reach such a conclusion on the facts as alleged in
the complaint in this case. Doe’s allegations regarding his ability to confront witnesses,
which must be taken as true, are that he was denied the ability to question relevant
witnesses directly (App.32 ¶178); that he was not allowed to question Barnett (App.22
¶ 119, 120); that he was not allowed to question Roe (App.32 ¶¶179); that the Panel had
“sole discretion” in determining whether to ask questions suggested by Doe or not, and
that the Panel did not ask the questions he posed or ask pertinent follow-up questions
(App.32 ¶¶ 179, 180). Striking questions from the list posed by the accused is
particularly “concerning” and may “create the possibility that nobody [will] effectively
confront [the complainant’s] accusations.” Haidak, 2019 WL 3561802 at *10. At the
motion to dismiss stage, these allegations are sufficient to state a due process claim.
C. The University Improperly Placed the Burden of Proof On Doe
The University’s insistence that it “does not place the burden of proof on
anyone” is almost comical. It is fundamental that in any adjudicatory proceeding there
is always placement of a burden of proof. Even the University’s attempt to explain the
Panel’s finding reaffirms the Panel’s placing of the burden on Doe by requiring
“credible evidence of consent.” Arg. at 46 (“The statement acknowledges the lack of
record evidence that Roe consented and suggested that the panel would have found
Doe not responsible had there been credible evidence of consent.”)
Doe maintains that the Haidak standard is not sufficiently protective because the
Panel is neutral and not “adversarial” as required for proper cross-examination.

8
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The allocation of the burden of proof is particularly important in this case
because, as the University acknowledges, where the evidence is perfectly balanced,
whoever has the burden of proof loses. Here, even accepting the Panel’s questionable
credibility findings, the evidence is balanced at zero. Roe offered no evidence regarding
consent or the lack thereof, the Panel dismissed Doe’s testimony as not credible, and
the testimony of remaining witnesses as irrelevant. Since the Panel found no probative
evidence for either side, the University failed to establish a policy violation.
A strikingly similar situation was addressed by a Tennessee chancery court in
Mock v. University of Tennessee. The evidence in that case was even less favorable to the
accused, because, due to intoxication, neither the complainant nor the accused could
recall whether the complainant had given verbal consent. Mock v. Univ. of Tenn., No. 141687-II (Ch. Ct. of Davidson Cnty. Tenn., Aug. 4, 2015)(attached per Fed.R.App. 32.1).
But Mock testified that the complainant implicitly consented through her actions. The
University found that Mock had failed to prove consent and found him guilty. On
appeal, the Tennessee court held that although the policy language placed a burden on
the initiator of sexual activity to ensure consent, “This does not shift the burden to [the
accused] to disprove the charges against him.” Id. at *11. The university’s position, that
it satisfied its burden of proof by requiring the accused to prove affirmative consent “is
flawed and untenable if due process is to be afforded the accused.” Id. Such a policy
lacks fundamental fairness due to the difficulties that students would have in proving
that they received affirmative consent. This burden shifting requires the accused to
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“come forward with proof of an affirmative verbal response that is credibly in an
environment in which there are seldom, if any, witnesses to an activity which requires
exposing each party’s most private body parts.” Id. at *12. “Absent the tape recording
of verbal consent or other independent means to demonstrate that consent was given,
the ability of an accused to prove the complaining party’s consent strains credulity and
is illusory.” Id.
This evidentiary handcuffing is highlighted in the instant case. Given the Panel’s
findings that Doe was not credible, in part, because he had “motivation to skew the
truth” and its finding that other witnesses’ testimony was irrelevant on the issue of
consent, Doe had no possible way to defend himself. Twisting the burden to require
Doe to prove that Roe consented and then removing the only method by which he
could prove that fact – his own statement – is patently unfair and violates due process.
D. The University Failed to Pursue Exculpatory Evidence
Because it cannot deny that it failed to even attempt to reach two witnesses
identified by Doe as potentially exculpatory, the University simply argues that Doe’s
allegations on this point were “conclusory.” Not so. Doe does allege that the witnesses
had information relevant to the charges against him. Although it is true that Doe cannot
allege specifically what testimony these witnesses would give, it would undoubtedly
have provided insight to Roe’s claim of sexual assault. The University’s refusal to make
any effort to secure this testimony despite Doe’s requests was unreasonable. See, e.g. Doe
v. Purdue Univ., 928 F.3d at 664; Doe v. Columbia Univ. 831 F.3d at 57.
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III.

INDIVIDUAL DEFENDANTS ARE NOT IMMUNE

Finally, the individual defendants are not entitled to qualified or quasi-judicial
immunity. The University’s Response fails to advance any compelling arguments to
suggest that the long-standing and fundamental rights identified in this appeal were not
clearly established. On the contrary, as illustrated in Doe’s opening brief, each issue was
supported by clear precedent establishing both the right and the alleged violation.
Qualified Immunity does not apply.
Likewise, the Individual Defendants are not entitled to quasi-judicial immunity.
While this Court did grant quasi-judicial immunity to members of a state disciplinary
commission in the VanHorn v. Oelschlager, 457 F.3d 844, 848 (8th Cir. 2006), the
regulatory and procedural distinctions between that case and the instant one are
substantial. First, in VanHorn, the court identified a sizeable list of rights to which
parties before the commission were entitled, including the right to remain silent (which
the University has disavowed in this case); the right to the benefit of counsel in
preparing for a defense (to which the accused is not entitled in a university disciplinary
setting); the right to cross-examine witnesses against them (which Doe did not have in
this case); the right to be represented by counsel or appear through counsel (which is
expressly prohibited by the University); and the right to appeal any decision to the state
court. Id. at 848. Because these fundamental protections are lacking, there are not
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sufficient safeguards in the regulatory framework to control for unconstitutional
conduct. 9
CONCLUSION
For the above reasons, Doe respectfully requests this Court reverse and
remand the district court’s order dismissing Doe’s claims against Defendants.
Respectfully submitted,
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Yet again, the University’s argument misunderstands the law and this case. Doe does
not (and cannot) ask for “judicial review” of the Panel’s decision. Rather, Doe seeks
review of the policies and procedures applied to him. This distinction is critical,
because following the Panel’s finding of guilt, Doe has no recourse to have the
finding itself reviewed.
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